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REVIEW OF FEDERAL AVIATION ACT 


(Pilot Qualification and Certification and Military Participation 
in the Federal Aviation Ageney) 


MONDAY, JUNE 6, 1960 
U.S. Senate, 


CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
SUBCOMMITTEE ON AVIATION, 
Washington, D.C. 

The subcommittee met at 10 a.m., Hon. A. S. Mike Monroney 
presiding. 

Senator Monroney. The Subcommittee on Aviation will be in order. 

Today the subcommittee is continuing its legislative study of the 
Federal Aviation Act of 1958. 

The Aviation Subcommittee during the earlier part of this session 
conducted rather extensive hearings relative to the effectiveness of the 
Federal Aviation Act of 1958. More particularly, the subcommittee 
sought to determine whether the several Government agencies charged 
with the responsibility of administering the act were fairly and ef- 
fectively discharging their duties and whether Congress had pro- 
vided them with adequate and appropriate statutory authority. 
Hearings conducted during this period centered attention on three 
vital subjects, namely: (1) “Aviation Safety”; (2) “Air Traffic 
Control”; (3) “Air Space Management.” 

The objective and well-reasoned presentations of witnesses who 
testified on these subjects assisted the subcommittee immeasurably in 
appreciating the problems which remain to be solved. I am confident 
that all parties concerned with aviation will continue to approach 
problems confronting the industry as constructively and dispassion- 
ately. 

For a number of pressing reasons, including urgent legislation be- 
fore the subcommittee, it was not possible to conclude the hearings in 
January as was originally anticipated. Consequently, today marks 
the resumption of these hearings. 

Attention will be directed to the two remaining subjects not pre- 
viously covered, that is: (1) “Pilot Qualification and Certification” ; 
(2) “Military Participation in the Federal Aviation Agency.” Hear- 
ings will continue on June 7 and 10 and will conclude on June 13. 

ollowing the conclusion of the hearings, the subcommittee will 
thoroughly review the record in an effort to determine whether amend- 
ments to the act are necessary to insure the fair and effective discharge 
of administrative responsibilities. 

We are pleased this morning to have as our first witness a repre- 
sentative of the Air Line Pilots Association. 
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Mr. McMurray. We have other officials of the association. I pre- 
sume it is all right if I have these persons come forward. 

Senator Monroney. Indeed, have them come forward and identify 
themselves. 

Mr. McMurray. I will introduce them for you. 

Mr. Chairman, at the outset I would like to apologize for the fact 
that our president, Mr. Sayen, was unable to attend this session 
because of previous commitments. oe 

My name is Kay McMurray, vice president of the association. I 
am here today representing the association, and in an effort to be of as 
much help as possible to you gentlemen, we thought it might be wise 
to bring in active airline pilots currently familiar with the subjects 
we are going to discuss. 

I would like to introduce the people at the head table with me. 
On my extreme left, Capt. Bill Masland. Bill is a pilot for Pan 
American World Airways with some 30 years’ experience, currently 
flying 707 jets across the North Atlantic. 

Senator Monroney. I had the pleasure of flying with him, and I 
know he sure can fly. 

Mr. McMurray. Next is Capt. J. D. Smith, Capital Airlines pilot 
with the American Airlines currently flying the Viscount PaRORD EIR 

On my left, Capt. Stewart Hopkins with Delta Air Lines, currently 
qualified and flying the DC-8. 

On my right, Larry Cates, our Washington representative, and on 
his right, Capt. Chuck Spencer, also of Pan American, with 30 years’ 
flying experience, currently flying 707’s over the North Atlantic, also. 

Now, it is our hope that any questions you gentlemen have that 
myself or these people can elaborate on, we will be happy to provide 
you with any information possible. 

Senator Monroney. Before you begin, the staff has examined your 
statement and find that up to page 23 it largely deals with air safety 
and supplementary comments on fields that the committee has had 
long staal detailed hearings on, but which, of course, is informa- 
tion that we sorely need and appreciate receiving. 

Because of the large number of witnesses, and the schedule of 
pending legislation at noon in the House and Senate, and other duties 
of both committee members here and other members of the subcom- 
mittee, we would appreciate it if that portion of the statement which 
deals with that previous subject of our hearings, air safety, would 
be incorporated in the record. 

It will be studied by the members and the staff, and I believe we 
can expedite the hearing and keep it more orderly if you go through 
on the new matter on which we have not had any testimony or 
material detail on. 

The other will be printed in the record, and subject to study and 
comment, but since we are on this phase of the hearing at this time—— 

Mr. McMurray. That is perfectly acceptable to us. I will be can- 
did and tell you we are disappointed, we wanted to expand on our 
previous testimony, but we understand. It will go in the record. 

Senator Monroney. Yes, it will expedite the hearings if it is in the 
record. The staff can study it, and it will be considered as though it 
were given here in this session. 
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Senator ENGue. May I inquire, Mr. Chairman, this portion of the 
statement that deals with aviation safety, has that been the subject of 
a previous hearing ? 

Senator Monroney. Yes; hearings we had going on for a month or 
more were largely on aviation safety, which is what we opened with. 

We had extensive testimony on air traffic control, airline pilots, pri- 
vate pilots, and others, and for that reason we feel we should accept 
it for the record and study it, and then devote our time to the matter 
which it was announced we are trying to touch on. 

Senator ENeie. That is entirely agreeable, but I have looked at the 
statement, and it has some significant items in it. There are certain 
things that have puzzled me for a long time, and I simply don’t know 
how these pilots keep everything straight. There are some very in- 
teresting figures here, and I might suggest, Mr. Chairman, that this 
portion of the statement be made a part of the record at the relevant 
point in the record where this subject matter was under consideration, 
so that it is not isolated. 

Senator Monroney. I think that is an excellent suggestion, because 
we are dwelling upon that, and I think it is the purpose to supplement 
the previous testimony and update it with facts and suggestions and 
inquiries that were made during the previous hearings. 

r. McMurray. While it is true we appeared before on the sub- 
ject, we didn’t get a chance to comment as much as we would like to. 
Singe then we have been able to conduct studies we felt would be help- 
ful to you, and those are included in the present statement. 

Senator Monroney. This part of the statement will be published at 
theend of this hearing. (See p. 1261.) 


STATEMENT OF KAY McMURRAY, VICE PRESIDENT, AIR LINE 
PILOTS ASSOCIATION 


Mr. McMurray. On pilot qualification and certification, for many 
years, if not from the very inception of commercial aviation, the in- 
dustry has, with good cause, placed great reliance upon the fail-safe 
concept. By this, the fail-safe concept, it is meant that the failure of 
a single component in flight will not thereby precipitate an emergency 
or disaster since a second component is provided as a substitute for the 
one which has failed. For illustration: Every aircraft is cannes 
with standby generators so that if one generator fails another takes 
over and the vital electrical energy to keep the aircraft in flight is 
supplied without interruption. 

his is fail-safe. Again, the flight plan of every commercial flight 
is required to provide alternate airports to which the flight may go if 
the airport of destination should be inaccessible for some reason. 
This is fail-safe. 

We think one would be required to agree that the fail-safe concept 
is indispensable in commercial aviation. Isn’t it surprising then that 
this indispensable factor has not been extended to that most vital of all 
components of commercial flying, the pilot ? 
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Few members of the public are aware that under the present Federal 
regulations only the pilot in command on a given flight is required to 
be fully qualified to operate the aircraft involved. Still, it is true. 

More than that, no member of the present-day flight crew is re- 
quired to be fully qualified to relieve any other crewmember. This 
condition is permitted to exist in the face of the certain knowledge 
that the pilot in command of any flight, no matter how vigorous and 
healthy he may be, is subject to sudden and unpredicted incapacita- 
tion for a hundred different reasons. 

The Air Line Pilots Association has continuously and consistently 
urged upon the Federal Aviation Agency the adoption of a program 
which would result in regulations requiring minimum standards of 
training for flight crews by all air carriers. 

These standards of training must be such as to extend the concept 
of fail-safe to the flight crew of an aircraft in no less degree than 
that which is presently practiced with other vital components neces- 
sary to safety in flight. We discussed this matter briefly with the 
committee during a previous appearance. 

ony regulations requiring minimum standards of training must 
also be buttressed with a higher licensing standard for copilots. 
Presently the only regulatory requirement for this flight crewmember 
is that he possess a commercial pilot’s license with an instrument 
rating. He may have received this license and rating although he 
has never flown an aircraft more complex than a Piper Cub or other 
comparable light aircraft. 

The one further requirement has been that he have at least three 
takeoffs and landings day and night within 90 days preceding his 
acting as copilot; and normal and emergency flight maneuvers in 
each type airplane to be flown by him in schedule operation and 
flight under simulated instrument flight conditions. Periodic train- 
ing has not been required or periodic checks of his proficiency. 

As a result of these inadequate regulatory requirements, an air 
carrier may employ a pilot who has a minimum of flying time on a 
smal] and sim le aircraft, and who possesses the barest minimum of 
experience and proficiency for a commercial license and instrument 
rating, and assign this individual to fly as copilot in schedule inter- 
state or foreign commerce on the most complex commercial aircraft 
presently in use. 

This process requires, as one may well imagine, that the pilot in 
command serve as instructor while fulfilling his obligation to his 
company and the public to conduct the flight with the highest degree 
of care. This antiquated concept of a training program which de- 
pends upon on-the-job training during schedule operations to achieve 
a satisfactory level of performance is wholly inadequate. 

Moreover such practice is in derogation of safety since it distracts 
the pilot in command and adds to an already burdensome job which, 
by all authorities, demands assistance rather than more obligation. In 
this day of speed and complexity of aircraft, there simply is no 
room for a philosophy of training which leans upon the pilot in 
command, or upon the trainee’s ability to somehow acquire in opera- 
tions the information and abilities which should be part of a well- 
rounded training program. 

It is true that under our incessant urging, and in recognition of 
these inadequacies, the Administrator recently amended the civil air 
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regulations dealing with pilot training, and particularly copilot 
training. Close examination of the amended regulations, which b 
the way do not became effective until January 1, 1961, disclose small 
gains. 

~ Under the new regulations, a copilot is still not required to be fully 
qualified since it is not mandatory that he possess a type rating on 
the aircraft on which he is to serve; proficiency checks of this crew 
member are required only every 12 months, only one such check 
every 2 years need be given in an aircraft, in alternate years such 
checks may be given in a simulator. The third crew member is not 
required to be qualified to relieve any other crew member. 

If we are to increase the safety of commercial flight, and we 
think one must concede that this is our aim, we must see that the 
tools are provided to accomplish our purpose. The complexity and 
speed of the modern-day aircraft ak it impossible for the pilot 
in command alone to do the job. He must be assisted by an adequate 
and fully qualified crew whose training and abilities are equal to 
the task. 

We are hopeful that the revised regulations on training will be 
helpful. However, it seems obvious that if their intent is to fully 
qualify the crew members by requiring the additional training the 
appropriate licenses and ratings should be required and granted as 
evidence of it. 

Fortunately, many air carriers have recognized these deficiencies 
and provide a higher level of qualification than that provided by the 
regulations. Unfortunately, this does not guarantee that this happy 
state will exist when you next purchase a ticket. 

The airline industry is never static, it is a dynamic and progressing 
business which requires a bold and equally dynamic approach to 
problems which are always presented by progress. We do not think 
that this challenge has been met. 

It is for all these reasons that we have urged minimum standards 
of training for all pilots, higher licensing standards for copilots, and 
the “fail-safe” crew. To the present moment, the results of the regu- 
latory efforts of the Federal Aviation Agency in the areas we have 
touched upon are still in question, and the “fail-safe” crew is still a 
safety factor to be provided sometime in the future, if ever. 

Senator Monroney. Would you rather take up these subjects one 
by one and make a more orderly discussion of them, particularly 
in this frame of reference as to the copilot qualification. Don’t you 
think that would be the better way todo it ? 

I wish you would tell us—we had testimony in February, I believe 
it was, when we had the FAA here, and when Mr. Sayen was here 
regarding the regulation of which you spouse which had come out at 
this time, or had been announced was to be brought out on the quali- 
fication of the copilot, and my understanding was when we had that 
testimony that the copilot would be qualified on the type of aircraft 
on which he is serving as copilot, and must be fully capable of com- 
plete operation of that aircraft. This was the result of the 707 dive 
of Pan American when they had a company crew aboard, and it was 
said at that time that the copilot was not fully qualified. 

I wish you would tell us, it would be helpful, in which ways the 
deficiencies of the copilot are not being met, other than the hours 
of experience required to be a command pilot. 
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Mr. McMurray. At best, Mr. Chairman, I feel that the present 
regulation as it came out of the FAA is really a compromise with the 
problem. That is not unusual, except that compromises don’t work 
well in air safety. 

Senator Monroney. Any compromise that takes away the ability of 
the copilot to serve completely in the job of bringing that plane on 
the rest of the flight to a complete and safe landing to the fullest 
ability would be less than desired, and I think we are all agreed 
upon that. This is what we had understood from the previous testi- 
mony has been done, excepting that the copilot would not be given the 
command pilot qualifications, holding that very distinguished title 
for the men who have had the actual experience in the cockpit num- 
bering thousands and thousands of hours. 

Mr. McMorray. Actually what happened, Mr. Chairman, was that 
they came out requiring some additional training than had previously 
been required in the regulations. As I have already explained, we are 
going to give the man some sort of proficiency check—it isn’t clear 
what kind—once a year. 

Now, as you know, I think, the pilot in command is given a pro- 
ficiency check at least twice a year. Further, he has to take oral, 
written, and flight checks, and out of these he is given a certificate, 
which says he is qualified to do it. 

We are not sure what type of training this copilot is going to be 
pven. He is going to be given some more as a result of our hearing, 

ut he is not going to be required to possess a rating, and we feel 
he should be, as evidence of the fact that he has achieved this pro- 
ficiency. 

Senator Monroney. You don’t want the copilots to be given com- 
mand ratings, and lower the required hours of the command pilots 
who have worked into this great qualification, do you ? 

Mr. McMorray. If we had our way, Senator, I think we would 
have that. It is not so unique as it sounds. As a matter of fact, 
ak of our carriers give them to the copilots after they have been 
on the line for 3 or 4 years, and this adds to safety. Our proposal 
to the FAA entailed a copilot license different from the pilot in 
command, but considerably lesser than the one they come out with. 

Senator Monroney. In what degree? I am trying to find out what 
the copilot will not be able to do that is required for the safe opera- 
tion of the plane in the case of the pilot becoming ill from food 
poisoning, or other things. 

Mr. McMorray. I will ask Captain Hopkins to comment on that, 
one of the pilots more familiar with the training than I am. 

Mr. Hopkins. Mr. McMurray pointed out, we have, through our 
contractual relationships with the company, and a number of our 
airlines required that within a certain period of time the copilot be 

iven an air transport rating, or license, which is the basic license. 

n our airline it is after 4 years required to give this man this rating 
to check out as an air transport pilot. 

Once the man holds this piece of paper, which says he is an air 
transport pilot, then on each new type of equipment he is required 
to receive a type rating. 

Now, as an example, the checkout for an air transport rating may be 
given on a DC-3 and subsequently the individual is assigned to fly 
a DC-8. He is given a certain amount of training on the DC-8, but 
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it is the recurrent training that is lacking, and the initial assignment. 
of a type rating at the time he is checked out on the new piece of 
equipment, the time that he starts flying. Actually, it shouldn’t be 
considered as a great hardship to the companies involved in most of 
these cases, because the man is receiving some type of training transi- 
tioning into new aircraft. It would be a matter of doing some more 
training at the time, and particularly the recurrent training aspect of 
it, because we have situations where a man can move from one type 
of equipment to another, and be off a piece of equipment for several 
years and come back on it as a copilot, and have no requirement be- 
yond the three takeoffs and landings. 

Senator Eneue. If I may interrupt to ask a question there, do you 
mean to say that if a pilot has a qualification, let’s say he is qualified 
in a two-engine airplane. Does that give him the qualifications to 
fly a four-engine airplane? 

Mr. McMurray. It does as copilot, with certain qualifications. 
The law doesn’t require very much, but the carrier out of commonsense 
wouldn’t take a man like this without giving him minimum training 
and teaching him how to put the gear up and down. The law doesn’t 

uire a great deal for a man to operate as a copilot. 
enator Monronry. Does the new regulation require that? 

Mr. McMurray. It requires more, but, Senator, we don’t know 
how much more at this point. 

Senator Monrongy. One point I think we ought to dwell on here. 
Rather than ground all the copilots, and many of them are men who 
are very competent and wonderful pilots, you have to give a tran- 
sition period there. I don’t think the airline pilots would wish to 
say no copilot can fly, only those that are certificated, until some such 
time as reasonably could be given to allow them to qualify for their 
new responsibilities, and their complete qualifications to fly the plane 
alone under all conditions. 

I think this is what the committee wants, this is what the committee 
felt was the result of this order. The thing we are trying to do is to 
get at just what points—I don’t say they hire a Piper Cub pilot, there 
are too many good pilots kicking around wanting to get on the airline 
jobs and start as copilots, but the law, the rule honk be strict enough 
to where the man who is qualified on a DC-6 will not serve in that 
second seat unless he has first been given a complete checkout and 
thoroughly familiar with every duty that a copilot or the pilot has 
to go through to operate those huge planes. 

Mr. McMurray. I think the record will demonstrate we have been 
quite patient about it, we have been working at it for many years, but 
I would like to stress here that the thing we are asking for is not 
something impossible of accomplishment, because some carriers do 
it now without the law requiring it. 

Senator Eneie. What is this order number that you are talking 
about, so we can get it in the record ? 

Mr. McMurray. The administrative proposal which I believe was 
adopted was 59-3. 

Senator ENGirE. 59-3? 

Mr. McMurray. Yes. 

Senator Monroney. Do you have the date of adoption? 

Mr. Hopkins. The effective date is not until January 1961. 

Mr. MoMurray. The date the Administrator adopted it? 
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Senator Monronrey. Yes. 

Senator Eneie. What does that do? 

Mr. McMorray. I repeat, we don’t know what it does. They say 
that the copilot for the first time will be required to take a pro- 
ficiency check once a year, as opposed to the first pilot taking one 
every 6 months. 

In addition, it says that every other year it can be given in assimi- 
lators. We think they are an effective training device, but the amount 
of checking he receives will be much less than that the first pilot 
receives, and essentially it says that the program will be approved 
by the Administrator. Now, exactly what it means, we don’t know 
yet, but it certainly isn’t nearly as great as we feel it should be. 

Senator Enexe. All right, now, aside from this regulation, what 
you are presently operating under is the regulations now in existence, 
including this one, plus the established practice of the air carriers, 
themselves, who very frequently put on their own requirements as 
to what pilots are supposed to do, isn’t that right ? 

Mr. McMurray. That is correct. 

Senator Enerze. And some are stricter than others, as you have 
indicated. 

Mr. MoMorray. That is correct. 

Senator Ener. What you are trying to do is get some uniformity 
about it, and have sensible qualifications, is that correct ? 

Mr. McMurray. Plus the fact that we are asking for regulation 
to provide it, because business being what it is, unless there is regula- 
tion, cost factors entering into it, they just don’t do it. 

However, several of them are doing it already. 

Senator Monroney. You mention that the third man be qualified 
fully to serve as pilot. 

Mr. MoMorray. We are asking that the third man be qualified to 
operate the airplane as a pilot, yes. 

Senator Monroney. But what you are doing here is asking the 
committee or the Government to intervene in what is at present at 
least, a bargaining position in which some airlines provide for three 
fully qualified pilots on jets, and others do not, and the committee, and 
I think the Government has been rather reluctant to enter into, 
through regulation either for or against, bargaining positions unless 
the absolute provisions of air safety should be proven to require it. 
We feel that this is a matter that quite properly is being handled by 
your own fine organization, and by the airlines in your contract 
bargaining. 

Mr. McMurray. Senator, this is a very much misunderstood and 
complex subject, and I recognize some of it is in the bargaining field, 
except that one of the reasons it is in the bargaining field is that we 
have found out failing to find any help down here we have had to 
go to the bargaining field for some of these areas. 

Now, I am afraid that the subject you mention is not entirely in 
the bargaining field. There is a great deal of safety involved in it. 
Our pilots simply feel with the new large jet aircraft there should be 
three pa in that cockpit qualified to fly the airplane in the event 


something happens to one of them, and if I were a passenger I think 


I would feel the same oa 
Senator Monroney. Well, at the moment, let us say, the committee 
certainly has not had the competence or the basis of experience to 
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take a position which we feel is being rather peeavntaly represented by 
ALPA, but the burden of your testimony, then, would be—assuming 
that this is still in the bargaining field on the third man in the cockpit, 
that the qualification of the copilot certainly must be to the competence 
of operational knowledge and technical know-how to be fully qualified 
to replace the No. 1 pilot. 

Mr. McMurray. I think the burden of the testimony is that, but 
I still don’t want to leave the impression that the other isn’t just as 
serious. 

Senator Monroney. Some of us would must perhaps prefer three 
pilots, but this is still a matter that I think we have much to learn 
about, and we don’t wish to interject for your benefit or for the air- 
lines’ benefit, excepting for the public benefit, into the field of labor 
relations. That would bea pretty complicated question. 

Mr. McMurray. Facetiously, you gentlemen have enough inter- 
Senate bargaining, without getting into ours. 

One of the gentlemen at the table, Mr. J. D. Smith, has indicated 
he would like to comment on this subject. 

Mr. Smiru. Mr. Chairman, I would just like to give you an example 
as to one of the reasons why we have an interest in the term “type 
ratings.” 

Presently, under administrative procedures, it is possible for a pilot 
or copilot to be qualified on a DC-7 from a rating standpoint this 
type of aircraft is grouped in with DC-6 type aircraft. 

e may also be qualified on a large Constellation, and from a rating 
standpoint also assumed to be qualified on a smaller type Constellation, 
even though he has never had any ground school or flight training 
or actually flown the various models of the different types of aircraft. 
Consequently, it is possible to have either a captain, or a copilot qual- 
ified, as such, on a BC to fly a trip with passengers in a DC-6 even 
though he has never even been in the airplane, either one of them. 

Therefore, the type rating point is extremely important, because we 
are operating various types of airplanes. The systems are different, 
the flight characteristics are different, and there are many of us who 
just feel that flying one type airplane does not cabana properly 
qualify you to fly other aircraft, even though manufactured by the 
same company. 

Senator Monroney. Would that go for the pilot and the copilot 
as well ? 

Mr. Smiru. Yes, sir. 

Senator Monroney. You mean our regulations do not even require 

the pilot to have been checked out thoroughly on a DC-6 if he holds 
a DC-7, or if he holds a DC-7 license he might be expected to take 
a super-G off, is that correct ? 
Mr. Smiru. Well, the type ratings are grouped more in relation to 
the poetioniar type aircraft. Constellation aircraft, for example, 
would be considered in one type. The Douglas DC-7, DC—6, 6—A, 
and 6—B would be in another type. There have actually been cases 
where pilots flying DC-7-type aircraft, who have never even been in 
a DC-6, have actually flown a DC-6 aircraft with passengers. 

Mr. Horxins. In defense of the regulatory agency, this was put 
through by the operators, and I know the FAA people in the field 
fought very bitterly about it. 

Senator Monronry. You may continue. 
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Mr. McMorray. Rulemaking. 

To this point in our comment we have covered subject and pointed 
- Seen areas which could be dealt with successfully by agencies 
of the Government without any change in the Federal Aviation Act. 
We now address ourselves to another and most disturbing problem; 
one which demands congressional action to amend the act. We will 
also make recommendations for such amendments. 

We have reference to the unbridled authority of the Administrator 
under the act to make rules. This authority is reposed in the Ad- 
ministrator without the usual requirement of public and evidentiary 
hearings, and with no right of effective review, judicial or otherwise. 
The result has been no less than might have been expected. 

In its understandable zeal to improve the air-traflic system and im- 
prove the functioning of the Federal aviation agencies for this pur- 
pose, the Congress in adopting the Federal Aviation Act of 1958 
made the Administrator practically a one-man dictator in all civil 
aviation matters. 

In effect, it delegated the legislative authority of Congress in avia- 
tion matters toone man. As indicated in our previous statement, the 
Administrator is required only to give notice under the Adminstrative 
Procedure Act and is then free to adopt practically any rule he de- 
sires, no matter how arbitrary. 

If he should decide, as he often does, that his new rule is only an 
interpretation of an existing regulation, even the requirement of no- 
tice is not provided. Congress has truly created a one-man czar 
over the entire aviation industry and its personnel. He is empowered 
to legislate at will in the multitude of areas coming under the juris- 
diction of the Agency. 

If the particular Administrator happens to be arbitrary, naive, 
or capricious, the people affected have no appeal except to the Con- 
gress or the Federal courts. 

In addition, such arbitrary rulemaking authority, as we will dem- 
onstrate makes it possible for the Administrator to effectively negate 
even the limited appeal preserved in some areas. 

We were apprehensive of these facts during consideration of the 
Federal Aviation Act of 1958 and attempted to persuade the Congress 
to provide for an effective appeal from arbitrary rulemaking. We 
were unsuccessful and our fears have been realized. The Adminis- 
trator has promulgated regulations and, in doing so, he has totally dis- 
regarded the clamor for a prior evidentiary hearing upon the subject 
by those whose very livelihood is affected. We refer, for example, to 
the recently issued civil air regulations which will require pilots to 
retire from their employment as commercial airline pilots upon 
reaching their 60th birthday. In this action, the Administrator, 
without any evidence as far as we have been able to ascertain, rushed 
into a rulemaking area where the Congress or no Government agency 
has ever ventured. 

It may be profitable here for us to review the procedure employed b 
the Administrator in the promulgation of this rule. On June 2%, 
1959, the Administrator issued civil air regulation draft releases 59- 
4/5/6, in which he proposed to amend CAR parts 40, 41, and 42 to in- 
clude therein a requirement that no individual who reaches his 60th 
birthday should be utilized or serve on any aircraft while engaged in 
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air carrier operations, and no person over age 55 could be qualified 
to operate jet aircraft. 

This is not the first time that this subject has been under review. 
Pilots 60 years of age or over have been flying transport aircraft for 
many years and, specifically, have been flying airline aircraft for 
probably the last 10 years. 

The question as to how long a pilot should be permitted to fly has, 
of course, been the subject of discussion among various groups in 
aviation for many years. The Civil Aeronautics Board, which had 
the authority for the promulgation of physical standards and 
safety rulemaking prior to the Federal Aviation Act of 1958, un- 
doubtedly reviewed this problem on many occasions but never reached 
a position of initiating rulemaking, since, we believe, they concluded 
that there was no reason for such action. 

In 1956, the Flight Safety Foundation was commissioned by the 
Civil Aeronautics Administration to do a complete review of the 
physica] standards of airmen and other aviation employees to deter- 
mine whether there were areas which required new or different stand- 
ards. A contract in the amount, we understand, of $200,000 was al- 
located for this purpose. The Flight Safety Foundation sought the 
advice of most experts in the various fields and, at the conclusion of 
their studies, submitted their recommendations to the Civil Aero- 
nautics Administrator. 

Although they made a number of observations and recommenda- 
tions in this area, not one of their recommendations included a com- 

ulsory retirement age for airline pilots. To the best of our 
crciodans this was the most exhaustive study on this subject that 
was ever made. 

The Federal Aviation Agency came into being on November 1, 
1958, and the present Administrator was appointed. 

During 1958, there was a dispute with one of the major airlines 
over the company’s attempt to arbitrarily discharge three pilots be- 
cause they had attained age 60. The dispute proceeded under the 
Railway Labor Act to arbitration. The arbitrator, after lengthy 
evidentiary hearings, concluded that the company had wrongfully 
discharged the pilots in question and ordered them reinstated. After 
a prolonged dispute, in January 1959 the company finally complied 
with the arbitrator’s decision but only after informing the associa- 
tion’s representatives that ‘it is our intention to go to the Federal 
Aviation Agency and secure a rule on this subject.” 

On May 26, 1959, there was a meeting between officials of the asso- 
ciation and of the Federal Aviation Agency to discuss a number of 
air safety problems. Representing FAA at this meeting were the 
following officials: James Pyle, Deputy Administrator; William 
Davis, Director, Bureau of Flight Standards; Gordon Bennett, Spe- 
cial Assistant to the Administrator; Lee Warren, Bureau of Air 
Traffic Management; George Moore, Bureau of Flight Operations; 
Ward Masden, Bureau of Flight Operations and Deputy Adminis- 
trator for Region I; Ned Zartman and Gerald White, General Coun- 
sel’s Office; Burleigh Putnam, Bureau of Flight Operations; Daggett 
Howard, General Counsel; Mr. Vansahn, Bureau of Research and 
Development; George Borsaris, Bureau of Airports; Henry Weeks, 
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Bureau of Flight Operations, and Dr. Smith, Acting Civil Air 
Surgeon. 

Representing ALPA were the following: C. N. Sayen, president; 
S. W. Hopkins, first vice president ; Robert Tuxbury, secretary ; Clark 
E. Luther, vice president, region III; E. P. Rordam, vice president, 
region II; J. D. Smith, chairman, air traffic control] committee ; Harry 
W. Orlady, chairman, physical standards committee; E. R. Watson, 
chairman, training plans committee; Theodore G. Linnert, head engi- 
neering and air safety department; T.A. Basnight, engineering and 
air safety department. 

During the meeting we inquired of the FAA officials present as to 
the origin of certain newspaper reports on the pilot aging question 
and as to whether there was any research or action contemplated on 
this subject. We were informed that no action was contemplated 
and, for that matter, any such action would have to be preceded by 
2 or 3 years of study. 

On June 27, 1959, the Administrator issued his draft releases on 
the subject. The releases requested comment by August 28, 1959. 

On July 14, 1959, the association directed a letter to the Admin- 
istrator requesting an opportunity to review the evidence on which 
the Administrator relied in making his proposal. 

In addition, the association requested that an evidentiary hearing 
be established in order that a full opportunity to explore any evi- 
dence have a bearing on this subject would be available. 

The reply of the Administrator dated August 5, 1959, is attached 
for your information. You will note that the reply includes largely 
a collection of outdated and general textbooks. The association 
made a diligent search of these texts but was unable to locate any 
information that would have a direct bearing on the Administrator’s 
proposal or would reveal any information that has not been con- 
tinuously available for more than 10 or 20 years. The request for an 
evidential hearing was evaded. 

On August 12, 1959, in response to a request from the Air Trans- 
port Association, the deadline for comment was extended for 30 days. 
ATA stated that they needed more time to study the problem. The 
ATA comment which was submitted consists of one and one-half 
pages of general comment in which the arbitrariness of the rule is 
conceded. No evidence was submitted. Several airlines commented 
directly to the Board in opposition to the rule. 

The association’s comment submitted on September 25, 1959, was 
comprehensive and consisted of some 105 pages of evidence and argu- 
ment. A copy is attached for your information. The request for a 
public and evidentiary hearing on the subject was repeated. As time 
passed, the association sensed the reluctance of the Administrator to 
risk a public evidentiary hearing as had been requested and on No- 
vember 2, 1959, the association filed with the Administrator its sup- 
plementary comment in opposition to the proposed regulations. Once 
again, the Administrator was urged to hold public hearings before 


finalizing and including the proposed rule within the Civil Air 
Regulations. 











REVIEW OF THE FEDERAL AVIATION ACT 789 


Many other segments of the industry commented. Many such 
comments were in opposition based upon sound reasoning. There 
was ample justification for an evidentiary proceeding in which the 
contentions of the various parties could be examined, but the Ad- 
ministrator continued to refuse to even discuss the matter. 

On December 5, 1959, the Administrator finalized the age 60 regula- 
tion, to become effective March 15, 1960. Since the act makes no pro- 
vision whereby these actions of the Administrator may be reviewed, 
the affected parties have found it necessary to appeal to the Federal 
courts for relief. 

The rule in question reads : 


No individual who has reached his 60th birthday shall be utilized or serve 
as a pilot on any aircraft while engaged in air carrier operations. 


As indicated previously, on May 26 the association had inquired 
of FAA officials as to any contemplated action on this question and 
was told that no action was contemplated and that any such action 
would require 2 or 3 years of study. Nevertheless, the draft release 
was issued shortly thereafter. All of our attempts to try to deter- 
mine the basis on which the release was issued or the evidence in the 
possession of the Administrator on the subject, were without avail. 
It was only after our court action was initiated that it was revealed 
to us in an affidavit filed by the Administrator in the Federal district 
court that on June 3, 1959, 8 days after our meeting of May 26 when 
we were informed no action was contemplated and studies would take 
2 or 3 years, the Administrator had a private meeting with 8 people 
whom he had evidently invited to confer with him on this subject. 
In the affidavit, the Administrator indicates that at the end of several 
hours discussion, there was concurrence that such a rule should be 
adopted. The nature of the discussions, the evidence produced, the 
contentions of the participants, has never been revealed. For that 
matter, the existence of the meeting was never revealed until after our 
court action was In process. 

To the best of our knowledge, none of the individuals who partici- 
pated in this meeting commented publicly on the draft release issued 
94 days after the meeting under the Administrative Procedures Act 
and inviting public comment. 

This regulation has been characterized as unthinking, arbitrary, and 
capricious. We find it difficult to disagree with this description for 
the following reasons : 

First: There is admittedly no evidence, or even the suspicion of 
evidence, that age alone is responsible for the diminution of a pilot’s 
efficiency or effectiveness. If anything there is justification for a con 
trary conclusion. The pilots whose professional careers will be ended 
by this arbitrary regulation are among the most experienced pilots 
to be found anywhere in the world and have been certificated by repre- 
sentatives of the Administrator and the air carriers as meeting all 
physical and competency requirements to do their job. 

Second: Although this rule effectively amends the pilot’s certificate 
by placing a limitation upon it which prohibits his employment after 
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age 60 by any commercia) airline, the rule neatly circumvents the 
requirement of the Federal Aviation Act (sec. 609) by which the 
Congress songht to guarantee that a pilot’s certificate would not be 
amended, modified, suspended, or revoked without a hearing and the 
subsequent right of judicial review of any ensuing order. This cir- 
cumvention is accomplished by directing this rule at the air carriers, 
merely prohibiting them from utilizing the services of the 60-year-old 
pilot, yet leaving the pilot with all his licenses apparently unaffected. 
As may be seen, the regulation is a cunning device which defies the 
mandate of our Congress and does by indirection that which the 
Administrator might find most difficult, if not impossible, to accom- 
plish directly. 

Third: It will be noted that the regulation does not prohibit the 
pilot who is 60 years of age and over from exercising the privileges 
of his licenses in general aviation. He may still fly any type of air- 
craft carrying cargo or passengers so long as he does not do so for a 
commercial carrier operating under parts 40, 41, or 42 of the civil 
air regulations. The regulation is therefore discriminatory. 

Fourth: In order for a commercial airline pilot to remain in his pro- 
fession and at his post, he must, by regulation, demonstrate his pro- 
ficiency and his physica] fitness every 6 months. This is true of a 
pilot whether he be 26 or 60 years of age. It is evident that there is 
already in effect a much more proficient retirement rule for pilots than 
the one which the Administrator proposes. The present retirement 
rules require a pilot to retire no matter what his age, as soon as he is 
unable to meet the health or proficiency standards required to main- 
tain his license. 

Fifth: There is no precedent in government for this arbitrary action 
and yet this important step has been arbitrarily taken with no showing 
of evidence whatsoever. 

Lastly: This retirement rule cannot be justified upon any sound 
evidentiary consideration of safety. We do not make this statement 
idly. The truth is that there has never been an accident, or incident 
in commercial aviation since its very beginning which can be said to be 
the result of the “aging pilot.” 

We attach to this statement for the information of the committee 
copies of the briefs which we filed with the Administrator on this 
subject. We particularly direct your attention to pages 42, 43, and 
44 which summarize our contentions on this subject. 

(The brief referred to reads as follows :) 
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Comment of 


Air Line Pilots Association, International 


in Opposition 

The Association, as representative of pilots engaged in air line transporta- 
tion in the United States, is opposed to the propoeed Regulaticns in all re- 
spects. 

1. The Administrator does not Lave the power or authority to promlgate 
the proposed Regulations. 

2. The Regulations attempt to impose a limitation on existing airmen 
certificates to the detriment of a pilot's professional and property rights 
without opportunity for a full hearing at which evidence in support, as well 
as in opposition to the Regulations is received and examined. The Administra- 
tor's action is in violation of due process of law. 

3. The Federal Aviation Act prescribes the sole means by which the Ad- 
ministrator mey limit, suspend or re. oke an existing airman's certificate. 


The proposed rule improperly attempts to by-pass such procedure, 


“SCHEDULE WITH SAFETY" 
ee 
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4. Existing employment agreements, particularly as interpreted by re- 





cent arbitration awards, do not contain age limitations and would be breached 
by the proposed regulations. The Administrator's actions constitute an intru- , 
sion into areas governed by the Railway Labor Act and violate pilots' employment 
agreements protected by that Act. 

5. The proposed Regulations represent arbitrary action, do not further 
safety purposes and are based upon incomplete and inadequate information. 

6. There is no medical basis for the assumption that age, as such, rep- 
resents a means of measuring physical fitness or competency. 

The comment of the Association is submitted in two Parts. Part I is con- 
cerned with an analysis of the proposed Regulations, the absence of the Ad- 
ministrator's power and the legal consideration bearing upon the proposed action, 


Part II is concerned with the absence of any basis for the assumption that age 


represents a standard of physical fitness or competcncy. 
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PART I 


A. The Administrator is without power to promulgate this proposed rule. 


1. In sections 602 and 609 of the Federal Aviation Act, Congress has 


determined the exclusive statutory means by which safety standards shall be 


applied to airman certification. 

The proposed regulation imposes a limitation upon airman certificates. 
Although cast as a direction to carriers not to hire a given class of individuals 
to fill specified jobs, (the Administrator's authority to make such a pronounce- 
ment is itself doubtful) the force of the proposed rule falls on the pilot. 

The Administrator's power to issue, amend, modify, suspend or revoke 
airman certificates is derived from Section 602 and 609 of the Act. At no other 
point in the Act has Congress legislated as to these matters. It must be con- 
cluded that the intent of Congress, as it respects the certification or decertifi- 
cation of airmen, is expressed in these two sections. 

Congress has not simply said that an airman’s certificate should be 
given, limited or taken away by the Administrator. It has plainly set forth the 
conditions under which such action is to be taken and the procedures to be 
followed by the Administrator when he acts. Nowhere in the Act has Congress 
vested the Administrator with discretion to vary or to ignore the Congressional 
determination of standards and procedures for Agency action. 

By providing in Section 609 for fair and just procedures when 
administrative action in derogation of existing certificates is contemplated, and 
by providing a means by which an individual might defend his certificate from 
limitation, suspension or revocation, Congress has recognized that a limitation 
placed on airman certificates restricts the nature of the work available to a 
pilot. Such limitations bear a direct relationship to the economic well-being 


of the pilot and his family. 


Conversely, whenever the nature of the work which a pilot is qualified 
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to perform is expressly limited by Agency action, as in the instant case, his 
certificate, also deprived from the Agency, is no longer co-extensive with the 

nature of the job he holds, and is, to the extent of the inconsistency, amended. / 
The question next presented is whether the amendment to certificates was effected 

by the procedures prescirbed by Congress. Under the dieiiiiel rule, the procedures 

are unlawfully ignored. 

Section 602 requires the Administrator to issue an airman certificate 
only to a person who "possesses proper qualifications for, and is physically able 
to perform the duties pertaining to, the position for which the airman certificate 
is sought". An investigation into the qualifications of each applicant is plainly 
contemplated. Section 602 further states that the certificate issued by the 
Administrator shall contain "such terms, conditions, and limitations as to dura- 
tion thereof, periodic or special examinations, tests of physical fitness, and 


other matters as the Administrator may determine to be necessary to assure safety 


in air commerce." Congress has here stated that the application of physical 


standards to pilots is to be done on an individual basis in each specific case. 
Section 609 permits the amendment, modification, suspension or 


revocation of an airman certificate only after re-examination or investigation in 

the individual case, and only after the holder of the certificate has bc :.1 pro- 

vided the opportunity "to answer any charges and to be heard as to why such 

certificate should not be amended, modified, suspended or revoked." Appeal to 

the Board (which body says the Act, "shall not be bound by findings of fact of 

the Administrator") and to the Courts is expressly provided in Section 609 cases. 
The intent of Congress is clearly disclosed by Sections 602 and 609. 

These sections establish an exhaustive blueprint for all Agency action in respect 

to certification. Congress has left no room for administrative improvisation. 


It clearly appears from Sections 602 and 609 that each and every 


denial, amendment, modification, suspension or revocation of an airman certificate 
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is to be preceded by investigation into the qualifications of the person affected 
in cases under Section 602, and by reinspection, reexamination and the opportunity 
for a hearing at the agency level extended to "any person whose certificate is 
affected by ... an order of the Administrator under (Section 609)" in cases fall- 
ing within Section 609. 

These prescribed procedures are deliberately intended in the interest 
of justice and fairness to slow down Agency action respecting any action affecting 
certification to pilots and to insure that hasty ill-founded Agency action does 
not deprive a pilot of his means of livelihood or miscast him as a safety risk 
when such is not the case. 

In contrast to these clearly defined statutory procedures is the 
Administrator's proposal by a single act to revoke the certificates of one group 
of pilots, and to amend the certificates of thousands of other pilots. By his 
action, the Administrator has attempted to by-pass all of the procedural safe- 
guards so carefully written into the Act. 

2. Individual application of safety stancards to pilots 60 ycars of age 
as required by the Act, is both appropriate and feasible. 

In Draft Releases 59-4, 59-5 and 59-6, the Administrator states that 

"In 1947 there were no active airline 
transpo-t pilots aged 60 or over. By 
1962, it is predicted that there will 
be at least 80 active airline transport 
pilots in that age g-oup, and that by 
1967 the number will be about 250.” 

Concededly, there are now no more than 60 active airline transport 
pilots aged 60 or over. It is probable that the present figure is far less than 
80. The Administrator proposes to treat this small group by means of a broad 
rule. 


During the period from 1962 to 1967 the Administrator expects the 


number of pilots in this age group to increase to 250. This is the equivalent of 
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an average annual increase during those years of 34 pilots. 

It cannot be claimed that the thorough examination of this small 
number of pilots each year pursuant to procedures established under Sections 602 
and 609 would place an undue burden upon the Administrator. All captains, who 
would normally comprise the senior group, undergo physical examinations semiannu-~ 
elly at the present time. 

No general rule can operate as thoroughly and efficiently as an ad 
hoc determination based upon investigation and facts supported by evidence in the 
individual case. Congress has prescribed that a general rule may not be substi- 
tuted for individual physical examinations. No power is given to the Administrator 
to defeat this Congressional direction by means of evasive Agency legislation. 

3. The Administrator's statement in Draft Releases 59-4, 59-5 and 59-6 
that_"...knowledge of the aging process specifically related to piloting aircraft 
is incomplete..." demonstrates the absence of a proper basis for such a general 
rule. 

Based on such lack of information, the proposed regulation will 


operate to divest many persons of their airman certificates, and will sharply 
effect the career and earnings of many pilots now certified. 
The Administrator is empowered by Section 601 (a) (6) to prescribe 
“Such reasonable rules and regulations, 
or minimum standards, governing other 
practices, methods, and procedure, as \ 
the Administrator may find necessary | 


to provide adequately for national 
security and safety in air commerce.’ 


The Administrator may regulate only where he finds regulation neces- | 
sary to provide adequately for national security and safety in air commerce. 
Such action cannot be supported where the Administrator has admitted that his ) 
knowledge, and that of medical science, of the aging process as it relates to 
piloting aircraft, is incomplete. 


Information on the aging process which has not yet come to the 
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attention of the Administrator may well show that regulation such as he now pro- 
poses is not necessary to promote the stated policies. As long as the information 
which the Administrator has collected remains incomplete, he is logically and 
legally incapable of making an effective finding of necessity as required by 
statute. That Act requires that there be found necessity, not merely a possibility 
or even a probability of the existence of necessity. 

For this reason the Administrator is without power to promulgate the 
proposed rule. 


4, 


The rule does not promote safety and therefore falls outside the 
authority delegated to the Administrator by Congress. 

The Administrator bases promulgation of the proposed rule on the 
furtherance of safety in air commerce. Upon careful scrutiny, the relation to 
safety of pilot chronological age becomes obscure. 

The Administrator has elected to act under Part 40 of the Civil Air 
Regulations, entitled "Scheduled Interstate Air Carrier Certification and Opera- 
tion Rules." He chose not to establish the new rule in Part 20 "Pilot and In- 
structor Certificates" or Part 29 "Physical Standards for Airmen". 

All regulations prescribing minimum age and physical standards for 
airmen are found in Parte 20 and 29. In choosing Part 40, the Administrator has 
evidently elected to treat maximum age of pilots not as a matter of physical 
standards but rather as a matter of air carrier operational rules. Perhaps 
Part 40 was selected because it embodies those regulations promulgated under 
Section 604 of the Act, and in the belief that Section 604 provides authority 
for this rule. 

Section 604, however, relates to safety standards to be observed by 
individual carriers to whom the Administrator issues an operating certificate. 
Its language contemplates that these standards will vary with each applicant for 


a certificate, depending upon the routes, equipment and size of each. Section 


604 does not authorize Agency action whose only effect is to place a limitation 
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upon existing airman certificates, especially where an exclusive statutory scheme 
for amending or modifying certificates elsewhere has been clearly provided. 

The normal way to determine physical ability or inability is through 
reasonable and universally accepted medical examinations. With the exception of 
persons below the age of, say, 10 and above the age of, for example, 90, a 
person's age, without more, tells nothing of his physical capabilities. If, 
therefore, the Administrator desires to insure safety in air commerce by pro- 
viding for increased physical standards for airmen, he will not accomplish his 
purpose through a regulation of maximum age. 

No relationship has been shown between age of pilot and accident 
frequency. Indeed, none, in fact, exists. No accident or incident has been 
attributed to the age or physical condition of the pilot. No example has been 
cited of a certificated pilot, aged 60 or over, who has been found physically 
unfit to perform his duties. Periodic physical examinations are effective in 
sifting from the group all those pilots physically unfit to safely perform their 
duties, regardless of age. 

The test of maximum age adds nothing to the accuracy and effective- f 
ness of the tests now used to qualify pilots. As an exclusionary device, its 
effect will be felt only by those who have successfully maintained the high 
physical standards for continued certification, the test of maximum age will have 
but one major effect -- to deprive the industry of the valuable services of many \ 
physically able, capable pilots of long and valuable experience. 

5. Sections 313 (a), 601, 602 and 604 of the Act, cited by the Adminis- 
trator as authority for the proposed rule, do not sustain his position. Sections 
601, 602 and 604 all relate to safety powers. Since pilot age is not relevant 
to safety, and since the proposed rule would amend existing certificates in a 
manner contrary to the express intent of Congress as found in Section 602 and 609, 


the proposed rule finds no justification in Title VI of the Act. 
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Moreover, subdivisions (1)-(4) of Section 601 (a) relate to func- 
tioning and maintenance of aircraft and equipment. Subdivision (5) deals with 
an aspect of the performance of the duties of airmen and other employees of air 
carriers. Under the rule of eiusdem generis, the general words in subdivision 
(6) "other practices, methods, and procedure" relate to subjects of the same 
general character as were treated in the foregoing specific subdivisions. Sub- 
division 6 of Section 601 (a) does not therefore authorize rules or regulations 


respecting the maximum age of pilots. 


No authority can be found in Section 602 for rules and regulations 
affecting persons already holding an airman certificate. In addition, the pro- 
posed maximum age limitation is framed not in terms of physical requirements 
for issuance of a certificate, but in terms of a mandate to air carriers not 


to use certain pilots, who are already certificated, to fill the specified job. 


Section 604 relates to safety standards to be observed by carriers 
to whom the Administrator issues an operating certificate. Its language contem- 
plates that these standards will vary with each carrier, depending upon the 
operating characteristics of that carrier. This section does not authorize regu- 
lation of the maximum age of pilots. 

Since Section 313 (a) authorizes the Administrator to regulate only 
pursuant to and consistent with the provisions of the Act, he will, for the fore- 
going reasons, find no justification in that Section. 

6. The proposed rule is arbitrary because of its unnecessary generality, 
its admittedly incomplete basis in fact, and its incompatibility with express _ 
Congressional mandate. 

i. There can be no claim that the number of pilots now or in the 
next several years who will reach age 60 is too large to process individually. 

ii. If a small group of pilots is to have a limitation imposed 
this must follow consideration on an individual basis, as directed by the statute, 
and for a reason directly connected to their qualifications for the employment 


they hold. 














800 REVIEW OF THE FEDERAL AVIATION ACT 


iii. The proposed rule not only represents action contrary to ex- 
plicit Congressional directive, but is also infirm in its avowed lack of a com- 
plete basis in fact. Administrative action taken before the Administrator has 
gathered facts which show the necessity, or the advisability for taking such 
action, is arbitrary and unreasonable. The Administrator Las no power to promul- 
gate rules based upon his best guess of a state of facts. Persons to be affected 
by administrative action have a right to expect that an exhaustive investigztion 
of all relevant factual considerations will underlie administrative regulation. 

iv. Action by the Administrator so clearly contrary to the intent 


expressed by Congress in Sections 602 and 609 is patently arbitrary. 


7. The Courts are not tolerant of unauthorized action by administrative | 


agencies. 

When Congress passes an act empowering administrative agencies to 
carry on governmental activities, the power of those agencies is circumscribed by 
the authority granted. The Courts will not permit administrative agencies to 
exercise powers not delegated to them. 


Stark v. Wickard, 321 U.S. 288 (1943); 

Arizona Grocery Company v. Atchison, 

T. & S. Fe. Re CO., OOF U.S. 370 (1931). 
Moreover, administrative agencies are not free to ignore plain 


limitations which Congress has placed upon their authority. 


Peters v. Hobby, 349 U.S. 331 (1954); 
F.C.C. v. American Broadcasting Co., 
347 U.S. 204 (1953); 
Addison v. Holly Hill Fruit Products, 
322 U.S. 607 (1943). 


B. What does this rule do? 
1. It would invade pilots' property rights..without due process of law. 
The proposed rule would require that carriers immediately discharge 
from service all pilots over the age of 60. No opportunity to object or show 


fitness to continue is extended. They would be victims of the Administrator's 
—_—. 


——————— oa 
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presumption that no pilot who has reached age 60 can still be physically quali- 
fied to continue the practice of his profession. 

That the Administrator's age 60 rule is without merit is dealt with 
elsewhere herein. Regardless of the merits, the Constitution forbids the Admin- 
istrator to deprive pilots of the means of livelihood in the manner proposed. 

The right to engage in a lawful profession or occupation is a 


property right of which one may not be deprived without due process of law. 


Slochower v. Board of Higher Education 
of the City of New York, 350 U.S. 551 
(1955), reh. den. 351 U.S. 94h (1955); 
Schware v. New Mexico Board of Bar 
Examiners, 353 U.S. 232 (1957); 


Sharp v. rane 252 F. 2a 910 
5 Cir. 1950). 
See also Duplex Printing Press Co. v. Deering, 
254 U.S. 3 (1921); 
Truax v. Corrigan, 257 U.S. 312 (1921). 

Existing agreements covering pilots in the industry, make the later 
career years economically the most rewarding. The opportunity to qualify for and 
fly higher rated equipment is enhanced by relative seniority. To deprive a pilot 
arbitrarily of a full career, professionally and economically, is not sound ad- 
ministrative policy and will not stand the test of judicial review. 

It is very easy to underestimate the economic impact of a proposal 
which deprives a pilot of a number of years of peak earnings. Each case, of 
course, should be computed individually. The following example demonstrates the 
value of earnings and pension accruals for ages 55 to 60. 

1. Pilot began his airline career at age 30 (1934). 
2. Is now 55 and senior enough to fly jets. 
3. Average salary 30-55 - $12,000 a year. 
4, Average salary 55-60 - $28,000 a year. 
5. Assured Pension Program negotiated 1955 

"A" Fund -75% of first $3,000 

1.5% of excess over $3,000 
"B" Fund 4% of salary Company contribution 


4% of salary Pilot contribution 
Past Service Credit - 10 years. 
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A. Gross Worth of Career ended at 55 
1. 25 years at $12,000 = $300,000.00 
2. Pension payments (23 years life 


expentancy ) 6,666.14 
Total S53 OE Th 


B. Gross Worth of Career ended at 60 
1. 25 years at $12,000 = $300,000.00 
2. 5 years at $28,000 = 140,000.00 
3. Pension payments (18 years life 


expentancy ) 97,108.20 
Total 537,100.20 


Gross Worth of Career ended at 60 $537,108.20 
Gross Worth of Career ended at 55 666.14 
Difference 200,442, 
Therefore, if this typical pilot were forced to retire five years early and were 
deprived of five years of peak income, his total career earnings would be reduced 
to approximately 60% of his normal carcer potential. It may be fairly assumed 
that for a period of 60 to 65 there would be a loss in career earnings of $140,000, 
Certificates now held by pilots contain no limitations in respect to 
maximum age. These certificates represent a property right valuable to pilots. 
The Administrator proposes action which will seriously restrict the scope of this 
property right and which will require all pilots to make serious adjustments in 
the conduct of their affairs, and force them to seek employment in other in- 
dustries upon reaching the age of 55 or 60. This amounts to a substitution of 
new and different certificates for the ones they now hold. Such action may not 
be taken without observing due process of law. 
Columbia Auto Loan, Inc. v. Jordan, 
In re Carter, 192 F. 2d 15 
(D.C. Cir. 1951). 
2. It would constitute an adjudication that certain individuals are 
unfit to continue in the pursuit of a lawful profession, 
According to the figrues stated by the Administrator, less than 80 | 


pilots aged 60 or more are now employed by air carriers, This small group will | 


immediately be cut off if the proposed rule becomes operative. | 


| 
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Although couched in the language of a general rule, the proposed 
regulation plainly has the effect of an adjudication of the fitness of each 
pilot who has reached age 60. Congress has recognized that such regulation of 
outstanding certificates, as in the manner proposed here, would, in fact, be ad- 
judication, and has therefore specified in the Act that, where such action is 
proposed by the Administrator, it be preceded by observance of specific pro- 
cedures which insure fairness and justice in the individual case. 

A wajor consequence of labeling action as adjudication rather than 
rule making is that procedural due process demands stricter obeervance of pro- 
cedures which insure fairness to individuals affected. It is perhaps for this 
reason that the adjudicatory form was avoided by the Administrator in the instant 
case. The law, however, looks to what has actually been done, and not merely to 
the label attached to the administrative action. 

U. S. v. Storer Broadcasting Co., 
351 U.S. 192 (1950). 

In the Storer case F.C.C. rules had limited the number of radio 
stations which one party might own or control. The Court upheld Storer's claim 
that his application for an additional radio station license could not be rejected 
without observance of due process, stating that Storer was entitled to a hearing 
to challenge the validity of the agency rules. 

Again, in Londoner v. Denver, 210 U.S. 373 (1908), the Supreme Court 
held that where a relatively small group was exceptionally affected, in each case 
on individual grounds, due process required a hearing on rules promulgated by a 
local tax assessment board. Here again, the Court looked to the effect of the 
agency action and not to the label which had been attached to that action in de- 
termining the degree to which due process protections were applicable. 

The proposed rule therefore represents an adjudication that certain 


individuals are unfit to continue in the pursuit of a lawful profession, and 
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considerations of procedural due process must therefore be observed. 

3- It would represent the unlawful denial of an evidentiary hearing 
to_ persons directly affected, in direct disregard of the exclusive statutory pro- 
cedure for agency adjudication prescribed by Section 609. 

Section 609 of the Act states, in part: 

"Prior to amending, modifying, sus- 
pending or revoking (an airman certifi- 
cate), the Administrator shall advise the 
holder thereof as to any charges or other 
reasons relied upon by the Administrator 
for his proposed action and, except in } 
cases of emergency, shall provide the 
holder of such a certificate an oppor- 
tunity to answer any charges and be heard 
as to why such certificate should not be 
amended, modified, suspended or revoked.” 

If the Administrator had observed this procedure each pilot affected 
by the proposed action would have had the opportunity, at an evidentiary hearing, 
to defend his fitness in the face of the facts upon which the Administrator 
relies. Merely because the Administravor has deviated from the pattern of action 
prescribed in Section 609 is not sufficient reason to deprive pilots of rights 
which have been conferred upon them by Congress in Section 609 of the Act, rights 
which the Administrator has no power to take away. 

These rights include the right of a pilot, at a hearing, to "answer 
any charges and be heard as to why such certificate should not be amended, modi- 
fied, suspended or revoked." Congress intended that pilots, when faced by ad- 
ministrative action, which proposed to limit existing certificates, should be 
afforded the opportunity to present evidence, to meet the opposing evidence, 
present written and oral argument and to cross-examine opposing expert witnesses. 


Congress intended that in such cases the administrative tribunal should make a 


determination on the record. 


Londoner v. Denver, supra; 
In re carter, 19° F. 2a 15 
(D. ¢. Cir. 1951),. cert. den. 
342 U.S. 862 (1951). 
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Section 1006 (e) of the Act, relating to the effect of adminic ative 
findings of fact upon judicial review, states that the Administrator's findings 
of fact are conclusive only if supported by substantial evidence. Plainly con- 
templated by this language is a proceeding below in which a record was made and 
evidence upon both sides of the controversy was presented and fully tested. 

Furthermore, Section 1006 is clearly applicable to the agency action 
here. Section 1006 (a) states that any "order" is reviewable. In Columbia 
Broadcasting System v. United States, 316 U.S. 407 (1942), the Supreme Court, 
dealing with a section of the Federal Communications Act, identical in language 
and purpose to Section 1006 ot the Federal Aviation Act, held that agency regu- 
lations which affect or determine rights and which operate to deny or restrict a 
license, are "orders" within the meaning of the statute. 

In Minkoff v. Payne, 210 F. 2d 689 (D. C. Cir. 1953) it was held 
that 

", » » when... the Board action 
amounts to refusal to renew a license 
previously issued, it must be based upon 
evidence which the applicant had full 
opportunity to refute." 

(Emphasis supplied) 210 F. 2d at 691. 

This principle has been universally accepted. 


Columbia Auto Loan, Inc. v. Jordan, 


196 F. od 500 (D. C. Cir. 1950); 

Gilchrist v. Bierring, 234 Iowa 899, 

Il N.wW. od Tou Cisuhy, 
In Goldsmith v. U. S. Board of Tax Appeals, 270 U.S. 117 (1926), the Supreme 
Court reversed the Board's rejection of an application for admission to practice 
before it, stating that the applicant 

“should not have been rejected upon 
charges of his unfitness without giving 
him an opportunity by notice for hearing 


and answer." 
270 U.S. at 123. 


52355 O—60—pt. 3- 3 
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Schware v. New Mexico Board of Bar Examiners, supra, is a similar case and there 
the Supreme Court reaffirmed the principle that procedural due process <= oppcr- 
tunity to present and to rebut evidence on a record -- must be extended where it 
is proposed that a license be denied on the basis of the applicant's unfitness. 


In the case of In re Carter, 177 F. 2d 75, cert. den. sub nom Laws v. Carter, 338 
U.S. 900 (1949) id. 192 F. 2d 15, cert. den. 342 U.S, 862 (1951), where the 
licensing body attempted unsuccessfully to revoke and later to refuse to renew the 
license of & bondsman without holding a hearing, it was held that the orders at- 


tempting to revoke and refusing to renew the license were invalid because not 
based 





"upon a proceeding which contains the 
elements of due process of law, i.e., a 
hearing and revelation of all data upon 
which a decision is to be based." 

192 F. 2d at 17. 


See also Londoner v. Denver, supra. 

These considerations require the Administrator to withdraw any 
attempt to treat this matter by means of a general rule rather than by means of 
the adjudicatory procedure prescribed in the Act. The Courts will not countenance 
administrative action which so plainly denies to individuals their rights under ) 
the Act and under the Due Process Clause of the Fifth Amendment. 

Furthermore, even if it is to be assumed for the purposes of argu- 
ment that this administrative action is to be treated as rulemaking and not as 
adjudication, a hearing is nevertheless necessary. The Supreme Court has held 
in Borden's Farm Products, Inc. v. Baldwin, 293 U.S. 194 (1934) that 

", . . where the legislative action is 
suitably challenged and a rational basis 
for it is predicated upon the particular 
economic facts of a given industry, which 
are outside the sphere of judicial notice, 
these facts are properly the subject of 
evidence and of findings. With the 
notable expansion of the scope of govern- 
ment regulation, and the consequent as- 
sertion of violation of constitutional 


rights, it is increasingly important that 
when it becomes necessary for the Court 
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to deal with the facts relating to par- 
ticular commercial or industrial conditions, 
they should be presented concretely with 
appropriate determinations upon evidence, 
so that conclusions shall not be reached 
without adequate support." 293 U.S. at 210. 
4, It would impair existing collective bargaining agreements. 
Section 401 (k) (3) of the Act states 

"Nothing herein contained shall be con- 
strued as restricting the right of any such 
pilots or copilots, or other employees, 
of any such air carrier to obtain by col- 
lective bargaining higher rates of compen- 
sation or more favorable working conditions 
or relations." 

Pilot age is not a matter of safety. It is rather a problem of econ- 
omics and industrial relations. It is therefore appropriately treated only in 
the collective bargaining agreements covering pilot employment. Furthermore, the 
federal agencies which are empowered to prescribe rules and regulations for the 
railroad and trucking industries have never established a compulsory retirement 
age for operating personnel despite the tremendous responsibility for public 
safety imposed on the operating personnel of passenger and freight trains and 
the operators of large interstate trucks. 

Where compulsory retirement ages have been established in an in- 
dustry this has been accomplished either by arbitrary rule of management where 
the employee group is not organized or where provided by the collective bargain- 
ing agreement. 

Arbitrary termination of the working life of an individual involves 
wany considerations. It involves, for example, the career earnings potential 
of people that industry is attempting to attract to this particular profession, 
the training cost of replacement personnel, the arbitrary loss of key personnel, 


the economic impact on management and the employees of reducing the working years, 


the amortization of training costs, the responsibility of management and the 
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representing organization to provide for a rational transition to retirement 
which will preserve the mental and physical well-being of employees, and many 
other economic and social considerations. The only federal legislation under 
which all of these problems may be handled is the Railway Labor Act. 

The Federal Aviation Agency is empowered to consider only safety in 
connection with the proposed regulation. If the Administrator permits any other 
considerations to influence his thinking on this subject, he is exceeding his 
authority under the Federal Aviation Act. He has no authority to reimburse the 
pilot for earnings lost when his career is arbitrarily terminated by an arbitrary 
regulation. He has no authority to prescribe a rational and sensible transition 
for the individual pilot from his working life to a retired position. He has no 
authority to make individual judgments and exceptions to his proposed rule because 
one individual at age 60 may have a physical competency level of a man of 40. ‘ 
Yet all of these problems may be considered and provisions made to handle them 
under the processes of the Railway Labor Act. 

If an individual air carrier management feels that a chronological 
retirement age is desirable it may utilize the provisions of the Railway Labor 


Act for the negotiation of a contractual provision establishing such a require- 


went. The fact is that no air line management has conceived this to be an im- 
portant enough problem to serve a Section 6 notice of proposed amendment to a 
collective bargaining agreement under the Railway Labor Act on this subject. 


Employment agreements in the industry generally permit pilots to 
work without limitations as to their age. In two recent cases agreements, 
typical of those throughout the industry, have been interpreted by arbitration 
avards as placing no limitation upon the employment of pilots in terms of their 
age. Copies of these awards are set forth as items 1 and 2 of the appendix sub- 


mitted herewith. 


The right of pilots working under these agreements to continue in 
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their jobs free from compulsory retirement is, in the language of Section 401 
(k) (3) of the Act, plainly a "favorable working condition" for pilots. That 
section states that nothing in the Act empowers the Administrator to restrict the 
rights of pilots to obtain more favorable working conditions. But, by this pro- 


posed rule, that is exactly what the Administrator has done. 
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PART II 
A. THE PROPOSED REGULATION IS UNWISE, UNNECESSARY, AND UNDESIRABLE. 
1. The subject matter of the proposed Regulations is more effectively, 
economical and appropriately treated on an individual pilot basis. 

Every pilot must pass a number of checks a year. If a captain, 
he undergoes an exhaustive physical examination every six months, proficiency 
examinations at least twice a year and, in some cases, more often. He must meet 
current physical and proficiency examinations. His health and proficiency are 
being continuously evaluated. To remain in the cockpit the pilot of 60 must 
be able to meet the same standards that are applied to a pilot of 30. 

It would not unduly burden the Administrator to intensify these 
same examinations in the case of pilots 60 years of age and over. Or, quarterly 
rather than semiannual examinations might be required for these pilots if a ) 
closer check on them is desired. In either case, the enormous waste of valuable, 
qualified pilots which is the unavoidable result of the Administrator's proposed 
rule would be averted. 

It is to the best interest of air carriers, as well as the pilots, 
to avoid the “meat ax" approach contemplated by the proposed rule. The carriers 
would be exposed to an unnecessary financial burden. They would be deprived of ) 
the services of healthy, competent pilots in whom they have invested many thousands 
of dollars in training and experience and who have survived and mastered the 
trials and tribulations of this highly skilled profession and be forced to secure 
and train replacements of unknown qualifications. Furthermore, they would be 


faced with restoring the career potential earnings of the pilot for a shorter 


working period. 


2. The weight of medical and other expert evidence overwhelmingly 
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demonstrates that the Administrator's medical and factual conclusions are un- 
sound. 

It is asserted that the "Matter of Age of the Pilot and its Effect 
on the Skills of Piloting...(has now)...become of critical importance." 

No basis is given for this statement. Repeated studies and investiga- 
tions over a period of many years have attempted to correlate pilot age with air 
safety, pilot skill, or pilot physical condition. They have been uniformly un- 
successful in relating pilot aging to any safety problem, and we know of no new 
evidence which invalidates conclusions previously reached on this subject. 
Significant independent studies have been made. (See item 3, Appendix) 

It is asserted that "for present purposes" aging is a process involving 
“progressive deterioration of certain important physiological and psychological 
functions...(which)...continues unrelentingly until death". 

This statement may not be applied to specific individuals when it is 
tied to an arbitrarily selected chronological age. Recognized authorities have 
written at length on this subject and representative comments are included in the 
Appendix as item 4. In reviewing them we have been particularly impressed with: 

1. The very considerable amount of research already accomplished. 

2. The emphasis which is placed on individual variability. 

3. The emphasis given warnings regarding the fallacy of correlating 
chronological age with functional or physiological age for specific 
individuals. 

It is asserted that certain observations regarding the aging process 


which are applicable to piloting aircraft have been made and generally understood. 
We shall discuss them separately and briefly. 
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a» The Administrator asserts that the frequency of heart disease 
upper brackets is so high that a chronological age cut-off 
is justified because of the potential incapacitation which can 
occur from resulting heart attacks. 

Statistics are cited in support of this assertion indicating that the death 
rate from heart disease is 10 times greater for persons aged 45 to 64 than for 
those aged 25 to 44 and that by age 65, cardio-vascular disease (including heart 
disease) causes more deaths than all other medical conditions combined. The 
logical justification for selecting the specific age 60 from these figures is 
not apparent to us. This justification becomes even more elusive when you con- 
sider the electrocardiogram requirement for Class I pilots which was adopted in 
order to detect those individuals who have suffered an initial attack of myo- 
cardial infarction. It was stated that the annual mortality rate for those who 
have suffered an initial attack of myocardial infarction is from 3 to 15 times 
greater than that of the general population of the same age and that this justified 
their elimination as pilots. It would therefore appear that if those individuals 
were screened out the mortality rate of the remainder would be significantly de- 
creased. 

We also believe that extreme care must be taken when national or selected 
group averages are applied to air line pilots. This is true because of the 
natural process of selectivity and elimination which is an inherent part of being 
an air line pilot. This process begins with initial employment and continues to 
the very end of each pilot's career. For example, Dr. G. J. Kidera, Medical 
Director of United Air Lines, told the 23rd Annual Meeting of the Aero Medical 
Association that, in a particular period surveyed, only 99 out of 2366 applicants 
for pilot employment successfully completed the pre-employment screening tests 


necessary for assignment to the UAL Flight Training Center. 


An example of this process at work at the other end of pilot careers was 
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given to the 25th Annual Meeting of that Association by the late Dr. Howard K. 
Edwards, then Medical Director of Eastern Air Lines. He reported that nearly 
one-fifth of their aging pilots voluntarily retired from flying between the ages 
of 50 and 60. Of course, there can be a variety of reasons for early retirement. 
Among them might be advancement to more lucrative positions, physical reasons, 
"tired of flying", loss of competency, or many others. However, and this is 
extreme rtant, for ses of their job, the individuals who in are a 
highly select group in terms of motivation, competency, and physical condition. 
An idea of the extent of this continuing elimination process is given in a study 
made on a major air line which revealed that in a l4-year period, 196 out of a 
total of 699 on the system seniority lists were no longer active pilots. Only 3 
actually flew echedules until age 60. Another example is cited by Dr. Ross 
McFarland who has reported that a 1948 survey of the first 500 members of the Air 
Line Pilots Association revealed that only 20% of them were still active air line 
pilots, 22% had been promoted to executive status, 31% were no longer with the 
air line, and 10% had died from natural or accidental causes. 

Additional evidence was given in the April 1954 AIR LINE PILOT by Captain 
8. J. Devine, then Chairman of the ALPA Pilot Retirement Committee. Captain 
Devine reported, "The preliminary findings of the Committee indicate that the 
rate of attrition of the air line pilot group (excluding probationary pilots) 
approximates 3% per year. More amazing is the age of those included in the 34. 
In 89% of separations studied so far, the pilot has been less than 40 years of 
age: Of a given group of 100 copilots, 25 years of age, only 10 will have a 
mathematical chance of flying until age 55." 

At a much earlier date, Captain A. F. Foster had been concerned with this 
problem. On May 7, 1948, he told the Third Meeting of the ALPA Executive Board, 
"It is a sober fact that on July lst of last year there were just 55 members of 


the Air Line Pilots Association who were 50 years of age or over and who were 
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still active pilots. ... Further, there were only 109 other members who were 
active flyers who were between 45 and 49 -- a total of 164 pilots who were 45 and 
over on July 1 last year. These were the survivors of 317 pilots 90 months 


earlier, a net dropping out of 48.3 percent." 


While these surveys are not strictly comparable because they covered dif- 
ferent periods and may not have used identical criteria, they do provide rather 
graphic illustrations of the continual process of elimination which is a part of 
this profession. Whether reasons for these eliminations were voluntary or in- 
voluntary, or for personal, competency, or physical reasons is largely irrelevant. 
The facts are simply that those who remain are a highly select group. Any at- 
tempt to equate them with the general population in areas influenced by this 
selectivity, such as general physical condition, must be seriously questioned. 
Any individual who has survived the selective process of qualifying for flight 
training, the many hurdles to success in training, the air line hiring programs, 
twenty-five or more years of constant physical and competency selection by air 


line and government examiners, is hardly an average person. 


This latter point was illustrated by Dr. Kidera at the 107th Annual Meeting 
of the American Medical Association. Dr. Kidera's study covered 100 senior air 
line pilots over a 20-year period. Considering the concern with cardiovascular 
problems which is apparent in the FAA proposals and the generally accepted fact 
that obesity and high blood pressure are two of the major factors believed to 
increase susceptibility to heart attacks, the following paragraphs from 


Dr, Kidera's paper are especially pertinent: 


"..eIn reviewing weight gain it was anticipated that a rather sizeable 
increase in weight over the 20 years would be found. This was not the 
case. Weight in 1937 averaged 1574 lb. (71.4 kg.), with a variation 

between 211 and 127 lbs. (06.2 ks and (57.6 kg.), while in 1957, the 


average was 1694 lb. (76.9 kg.). The heaviest man weighed 22] lbs. 
(111.2 kg.) and the lightest 136 lbs. (61.7 kg.). Am average weight 
gain of 12 lbs. (5.4 kg.) during a 20-year span was considered excel- 
lent. This is further emphasized in the light of a report by Captain 
Huber of the U. S. Navy. (Huber studied a group of Navy pilots and 
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found an average weight gain of 29 lbs. (13.2 kg.) per man over a 

10-year period). ... Pulse rate, blood pressure, and vital capacity 

were periodically determined, and in 1937 and 1957 the average com- 

pared as follows: pulse rate, 65.9 and 65.5 per minute; blood pres- 

sure, 114/72 and 115/78 mm. Hg (ranges, 96/56 to 154/78 in 1937 and 

98/55 to 158/84 in 1957). ... The highest recorded blood pressure 

was 153/84 mm. Hg; this occurred on a single reading, in 1957, in the 

same man who in 1937, had the highest reading, 154/79 mm. Hg. Simi- 

larly, the man who, in 1937 had the lowest blood pressure recording, 

96/56 mm. Hg. also had the lowest reading in 1957, 98/58 mm. Hg...". 

When one remembers this inherent continuing selectivity as well as indi- 
viduel variability, the air safety significance of rate changes of the order of 
1% per year for an unselected adult male must be seriously questioned. Further, 
when a proposal's justification requires that both of these factors be ignored, 
we do not believe that proposal can reasonably be given serious consideration. 

>. The Administrator's assertions that "abilities to perform 


highly skilled tasks rapid to adapt to new and changin 


environmental situations, and to perform effectively in a 
complex and stressful environment, begin to decline in early 
middle life and continue to decline at a fairly steady rate 
thereafter," and that the “ability to apply experience, judg- 
ment, and reasoning rapidly in new, changing, and emergenc 
situations is progressively lost with age at a rate comparable 
to the loss of rapid performance of highly skilled tasks" will 


be discussed together because of their essential similarity. 
These concepts are obviously not applicable to individuals who periodically 


demonstrate that they can satisfactorily perform the particular task in question. 
We, of course, are referring to the periodic route and competency checks which 
are required of all pilots. Competency checks require the actual demonstration 
of ability to perform normal and emergency maneuvers satisfactorily including 
their performance at_a satisfactory rate, adaptation to a new and changing en- 
vironment, and performance in complex and stressful situations. To maintain 
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that 60-year-old pilots cannot dewonstrate competency when they already have 


done so, and when they continue to demonstrate it satisfactorily, seems at best 
an exercise in futility. It is about as effective as patiently explaining to 


the bumblebee that it can't fly. 

These comments are particularly relevant on those air lines which have 
Simulator programs where emergency situations considered too dangerous to practice 
in an airplane are routinely performed. 

This characteristic of modern flight simulators was emphasized by the Civil 
Aeronautics Board in their Draft Release 56-16 involving the use of aircraft 
simulators in training programs and proficiency checks. They stated: 


"Furthermore, the quality and effectiveness of flight crew train- 
ing depends very largely upon the opportunities afforded flight per- 
sonnel to experience realistically the critical situations that they 
may possibly experience in an airplane, and as members of an integrated 
and coordinated cockpit team, to take such immediate action as each : 
situation requires. Properly designed and operated simulators afford 
such opportunities. ... With training devices, it is possible to 
reinact emergency situations too hazardous to simulate exactly in an 
actual airplane in flight, or those which it is impossible to perform 
in en airplane. For example, simulated engine failures must presently 
be accomplished in flight at the authorized maximum take-off weight 
and power, or with a suitable combination of lower weights and power; 
air carriers, pilots and CAA have objected to this requirement as 
being unnecessarily hazardous and burdensome. ... Also, such emergency 
situations as fuel dumping, icing, fire in flight, loss of control, 
accidental reversing of propellers in flight, and others which cannot 
reasonably be accomplished in flight, can be simulated realistically, 
and crew men can become proficient in taking appropriate corrective 
action through all degrees of the emergency situation, including the 
‘crash' condition." 


Flight simulator characteristics were also emphasized by Scott Flower, 
Assistant Chief Pilot, Pan American World Airways, who told the Society of Auto- 


motive Engineers that, "By continuous repetition of simulated emergencies, it has 
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been possible to attain a standardization of team work heretofore unknown within 
our experience in transition training. It is the consensus among the crews who 
have received this syllabus that their training is more thorough than that re- 
ceived on any other type of aircraft which they have 2low.”" 

Captain Flower also offered this example of the degrees of realism attained 
in these simulators: 


"The failure of engines and aircraft equipment will, unfortunately, 
always be with us. The unfortunate aspect of these failures is that 
flight crews have no control over the time at which they occur and, 
therefore, are sometimes caught unaware. To combat these failures, 
it is important that crews be subjected to a large variety of them 

so they may be versed in the performance of the aircraft under these 
conditions and to minimize the psychological effect of the 'Gee, I've 
never experienced that before!!!' The simulator is ideal for this 
type of training. Conditions have been simulated where a crew has to 
contend with a three-engine flight due to an engine failure en route, 
under icing conditions, with heavy turbulence and an instrument let- 
down at destination during which a fire developed in one of the re- 
maining engines. During the flight, the flight engineer is heckled 
with the wing and tail de-icing heater showing overheat indication 
from time to time, or a loss of fuel pressure due to the anti-icing 
combustion heaters, etc. Be assured that these are not impossible 
situations but the compounding of difficulties that have led and can 
lead to a disaster. The realism is so great during one of these prob- 
lems and the nervous tension so high that crew members perspire quite 
freely and pilots witnessing the performance from the jump seat have 
even been seen holding on and giving a sigh of relief when the sim- 
lator reaches the runway. This is real training! 


"A very amusing incident occurred during one of our simulated flights 
while demonstrating the value of the equipment to CAA officials. 
Shortly after the take-off, a failure occurred in the simulator af- 
fecting the trim mechanism on the elevator, making it very difficult 
to control the aircraft longitudinally. The Captein turned to the 
First Officer and shouted, 'Get clearance to land immediately, then 
get on the controls and help me fly this thing'. The CAA inspector 
sitting in the jump seat immediately reached down and secured his 
safety belt." 


Considerable concern over the effects of "stress" was indicated in the Draft 
Releases. We agree that stress in excess of some rather ill-defined and indi- 


vidual upper-limits is undesirable and can impede efficiency. However, we do not 
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believe that imposing a chronological retirement age for pilots effectively meets 


this problem. 
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require FAA approval of air line training programs because an integrated and 


adequate training program provides one of the most effective means of keeping 


cockpit stress within limits which do not impede efficiency and judgment. 


In April of 1953, O'Kelly and Matheny published A Survey of the Effects of 


Stress on the Performance of Pilots. 


The following quotations from this report seem particularly relevant: 


l. 


"To a at extent the ultimate outcome for the stressed individual 
will depend upon the adequacy of his techniques for dealing with the 
resistances or obstacles to adequate performance. For example, all 
pilots will feel some degree of heightened tension during the time 
that they are executing the procedures of an ILS approach, but this 
stress will be most likely to impair the performance of the pilot 
with the least adequate preparation and, because of the cumulative 
effects as we noted above, the degree to which stress will impair the 
performance of the poorly prepared pilot will increase in excess of 
direct proportion to the inadequacy of training. Likewise the ade- 
quately prepared pilot may shcw an increase in effectiveness as the 
situation becomes more critical and demanding because of the manner 
in which his performance from moment to moment reduces the moment-to- 
moment increments of resistance to the goal-oriented activity of 
breaking through in alignment with the runway. The subjective feel- 
ings of "being under pressure' may initially be quite similar in all 
pilots, as, say, they start their orientation procedure. 


"Stress is produced whenever a person feels that his repertoire of 
appropriate aoa is insufficient to meet the situation. 

"In summary we may say that when the pilot has, and recognizes that 
he has, all the necessary skills to cope with the situation that 
may arise he is less likely to be under stress. It is, obviously, 
the responsibility of the training program to provide the pilot 
with necessary skills and a recognition of his mastery of, and 
limitations in, the use of those skills. 


"To summarize the relation of training to stress prevention it 


seems necess to say thet train is the most relevant variable 
in dealing with the effects of stress. Some form of guided ex- 
perience, whether designed to give the person manipulative skills, 
knowledge, or an appropriate orientation or outlook upon his 
training, seems most important in alleviating conditions of stress. 
Treining or guided experience may furnish techniques and provide 
adeptation through which stress may be overcome once it is ex- 
perienced." (Emphasis Supplied) 


A constructive approach is found in Draft Release 59-3 which would 
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5. "A wide range of stress reactions may be observed by enabling 
the observer to ride frequently on flight proficiency checks, 
either in military or commercial operations. Proficiency 
checks involve many real threats and difficulties for the pilot 
or air crew member being evaluated. They provide that compromise 
between stress and lack of real danger that should maximize the 
objectivity of the psychologist's observation." 

Finally, the relationship between age and psycho-motor abilities and 
skills has been studied for many years. In a review of the literature, one is 
again impressed with the emphasis given individual differences. (See Appendix, 
item 4) A typical observation is the following one by Dr. Wayne Dennis: 

"Individual differences at each age are as great for psycho-motor 
activities as for any other type of behavior. In speed or strength 
or any other aspect of motor skills, there is overlapping even 
between 20-year-olds and 70-year-olds. Age alone, therefore, re- 
veals little concerning a particular person's psycho-motor skills. 
“With respect to age and vocational fitness, we must conclude, in 
regard to psycho-motor skill as we have in regard to aspects of 
human behavior previously discussed, that while age changes in 
performance can be expected for a particular individual, we cannot 
at the present time predict what this age change will be. In 
reaching a decision concerning particular cases, our present know- 
ledge is of little value.” 

Therefore, when the retention or elimination of pilots can be based upon an 
actual demonstration of their ability to satisfactorily perform their job, it is 
very difficult to justify a proposal which would disregard concrete and tangible 
demonstrations of performance and substitute the almost universally recognized 
fallacies involved in the precise and arbitrary correlation of performance with 
chronological age for specific individuals. 

The obvious advantages of on-the-job competency evaluation as contrasted to 


theoretical or laboratory testing have been recognized for many years. In the 
middle 1940's, the Civil Aeronautics Administration authorized a grant of funds 
to underwrite studies for the development of adequate testing procedures to 
evaluate pilot abilities in order to make the proficiency testing of 


pilots as objective as possible. Under this grant, a survey was conducted in 
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1946-7 by the American Institute for Research under the auspices of the National 
Research Council Committee on Aviation Psychology. This survey was designed to 
reveal the critical requirements of the air line pilot's job, with particular 
reference to those aspects of pilot performance which might contribute to ac- 
cidents during flight, and to develop practical procedures for the upgrading, 
selection, and certification of air line pilots. 

As a result of the initial investigation, two subsequent studies were also 
sponsored and financed by the Civil Aeronautics Administration. They were again 
under the direction of the American Institute for Research and sought the de- 
velopment of objective testing programs for the evaluation of pilots in obtaining 
air transport ratings and in the conduct of semiannual instrument checks. These 
CAA projects directed the attention of the entire industry to the necessity of 
having proper testing tools and procedures for evaluating pilot proficiency. 

They recognized that a practical demonstration under properly established flight 
test procedures provides the prime criteria for determining pilot proficiency. 

Dr. Ross A. McFarland affirmed these general concepts in a paper entitled 
"Psycho-Physiological Problems of Aging in Air Transport Pilots" presented before 
the 2th Annual Meeting of the Aero Medical Association in May 1953, when he 
stated, "The excellent safety record of the civil air lines is due to the fact 
that rigid flight tests are continuously applied by the scheduled air line opera- 
tors. Although limited in precision and standardization from one company to 


another, the flight checks provide a truly functional test of a pilot's total 


performance." 


ce It is asserted that the ability to resist fatigue and to 
maintain physical stamina begin to decline in early middle 
life and continue to decline at a fairly steady rate thereafter. 


This is also much too general an observation to be applied to specific 
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individuals. We believe that the question of fatigue has so many parameters 

and so many variables within those parameters that any attempt to equate it with 
a specific chronological age is hopelessly optimistic. When the variability of 
specific individuals is added to this complex, the selection of an arbitrary 
chronological age to be used as a licensing cut-off for all individuals becomes 
indefensibly capricious. It seems almost poetic justice that at the time this 
argument is being seriously advanced, the personification of the "ability to re- 
sist fatigue" and "maintain physical stamina" is 56-year-old Max Conrad who re- 
cently set a new nonstop distance record for small planes. He flew 7,688 miles 


solo in slightly over 58 hours and regularly ferries small planes to Europe, 


eee 


frequently nonstop and solo. 


d. Assertions that "ability to learn declines with age" suffer 
from_a lack of relevancy when correlated with one specific 


chronological age and then applied blanket fashion to all 
individuals. ¢ 


2 ee ® 


This statement is well-documented in the literature, and we know of no 
study which does not contain a warning against the dangers inherent in applying 
this type of general observation to specific individuals in specific situations. 
Another aspect of this question was emphasized by Dennis when he noted that, 

"o one has yet attempted to measure age changes in technical and specialized 
knowledge within different occupational groups. If this were done, a consistent 
increase with age might be found." 

Finally, we are also remined of the rather obvious fact that many pilots ) 
over 60 have been flying competently for many years and that many pilots over age 
55 have demonstrated their ability to acquire the necessary skills and knowledge 


to successfully transition to turbo-jet aircraft. 


52355 O—60—pt. 3——4 
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e. It is also asserted that there are distinct differences in- 


volved between piloting aircraft having turbo-~ jet engines and 
those having piston engines which are of such character and 


tude that they re e licens considerations above and 
beyond the successful completion of adequate transition training. 

This contention is not consistent with the stated opinions of the manu- 
facturers of these airplanes, the ALPA Aircraft Evaluation Committees who have 
flown them, the most experienced operators of the turbo-jet commercial aircraft, 
nor the pilots who are currently flying them. Comments of representatives of 
each group are included in Item 5 of the Appendix. 

Before one is carried away with the "difficulty of new techniques concept", 
it seems worth remembering that the introduction of instrument flying, pressur- 
ization, reversible propellers, new airfoil designs, higher wing loadings, and 
innumerable other innovations during the years have required the development of 
new techniques. For that matter, it is in the constant adaptation to such new 
devices and techniques that the pilot becomes expert. It is part of his routine 
to become expert in the processes necessary to adapt to new aircraft and to 


devices requiring "new techniques". 


f. Finally, we should like to discuss the two related assertions 
that after age 55 the "likelihood of reverting to previously 
learned and well-established habit patterns" is so great that 
these pilots cannot be trusted to take appropriate action and 
that "new material is learned with difficulty and retained 
poorly when it requires the unlearning of previously acquired 
knowledge and skill." 


Again, we believe there is no available evidence which supports the ap- 


plication of this type of generality to specific individuals who are required to 
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demonstrate their ability to do the very thing which it is assumed that they 
cannot. The hard facts are simply that pilots over 55 have successfull trans- 
itioned to turbo-jet equipment, some of them in half the time of pilots 20 years 
younger, and that pilots over 55 actually demonstrated in periods of stress that 
they retain the necessary knowledge and skills to perform satisfactorily. Whether 
or not this involved the "unlearning of previously acquired knowledge and skills" 
or avoiding reversion to "previously learned and well-established habit patterns" 
4s an academic question, Certainly that thesis has not been proved to date. 
what has been demonstrated is that many pilots over 55 have successfully trans- 
itioned to turbo-jet aircraft and that no problem that could possibly lead to a 
general conclusion has appeared, 
B. THE PROPOSED REGULATIONS DO NOT SQUARELY FACE ONE OF THE CHIEF 
PROBLEMS THEY ARE ATTEMPTING TO SOLVE, I.E., THAT OF POTENTIAL PILOT 
IN-FLIGHT INCAPACITATION. 
Potential pilot incapacitation has been continuously recognized as an 
air safety problem from the beginning of commercial air transportation. It was 
one of the prime reasons for requiring the first copilot and was an important 
factor leading to the adoption of a copilot requirement for the S-58 helicopter. 
Recent concern was evident when the Flight Safety Foundation, in its 
medical study for the CAA, included potential sudden incapacitation as one of the 
"four principle personal factors relating to medical qualifications". The 
following quotation is from that study: 
Sn Cardio-vascular dif- 
ficulties, especia coronary occlusions, continue to lead 
potential contributors to sudden incapacitation in the medical 
sense: Hypoglycemic drugs taken orally, such as Orinase, have 
been found helpful in the control of certain cases of Diabetes 
and perhaps have reduced but not eliminated the possibility of 
Hypoglycemia (too little sugar in the blood): Acute abdominal 


or intestinal upset appear to predominate among acknowledged rea~ 
sons for temporary incapacitation of pilots in flight." 
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For reasons not apparent to the Association, FAA concern seems limited 
to consideration of the more physiologically serious types of incapacitation 
(heart attacks, strokes, diabetes, etc.) for which it is possible to make a rea- 
sOnably accurate medical assessment of probability. Very little, if any, atten- 
tion has been given to evaluating the safety problem presented by those disabil- 
ities which are acute and/or not susceptible to an accurate medical assessment 
of probability. This is difficult for us to understand because we believe this 
type of incident causes the greatest number of pilot in-flight incapacitations 
on our scheduled air lines. 

This conclusion is based primarily on a survey conducted among 13,500 
members of the Air Line Pilots Association. 4,544 questionnaires were returned -- 
2,562 by Captains and 1,982 by Copilots. This represents almost 40% of the 
nation's entire air line Captain force and approximately 20% of the Copilot group. 
1,552 cases of incapacitation sufficiently serious to be remembered were reported. 
While we do not have reliable frequency information regarding these incidents, 
it is impossible to make any sort of reasonable assumption regarding their dis- 
tribution which does not clearly indicate a considerably greater frequency than 
is found with the more physiologically serious potential incapacitations to which 
concern is apparently being limited. 

This conclusion can be reached by using ordinary common sense. It is only 
necessary to believe it reasonable to expect a pilot to have a greater number 
of abdominal or intestinal upsets than heart attacks in the course of his 
career. That such incidents can be incapacitating and have definite air safety 
ramifications was rather dramatically demonstrated shortly after our study was 
completed. In this instance, a transcontinental transport was forced to make an 
unscheduled emergency landing considerably short of destination because two of 


the three flight crew members were so severely disabled from food poisoning that 


they were taken to the hospital in an ambulance. (See Appendix, item 6) 
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_These studies have been available to the federal agencies since their 
completion. They are still available and we believe must be given serious con- 
sideration in any meaningful evaluation of the air safety ramifications of pilot 
in-flight incapacitation. It is impossible to deal realistically or effectively 
with this air safety problem if the largest category of causal factors is ignored. 

There is still another reason indicating that the problem of in-flight 
incapacitation is not being squarely faced. Heart disease is not restricted to 
a specific age group. Research by Benson; Enos, Holmes, and Byer; Graybiel; 
Glantz and Stembridge; and others, has stressed not only its wide age variables, 
but also the high incidence of coronary sclerosis in young people. (See Appendix, 
Item 6) 

If all parameters of the pilot incapacitation problem are considered, 
it becomes clear that no testing procedure or other remedy provides as much 
protection as a fail-safe crew, and that effective protection cannot be achieved 
without one. A fail-safe crew requires a fully qualified and trained copilot to 
take over if the pilot-in-command is incapacitated, or, as has happened, dies 
in-flight, and that other crew members be fully trained and qualified for all 
flight functions. (No scheduled air carrier cockpit deaths have occurred in 
which the pilot was over 55.) Only then can the remaining crew members function 
as a safe operating crew in either normal or emergency situations in the event 


that one of them is incapacitated. 
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C. THERE ARE NO NEW TRANSITION PROBLEMS WHICH JUSTIFY THE PROPOSED 


REGULATION. 


Transition problems are not new to this industry. One has only to re- 
flect on changes which have been made cver the past 30 years to realise their 
magnitude and variety, and also to realize that the adaptability of the pilot 
has been a key ingredient in their successful solution. 

Only 38 years ago, a small group of pilots proved that the mail could 
be carried at night with a historic transcontinental flight using etrategically 
placed bonfires for directional beacons and to illuminate and identify landing 
fields. By the mid-thirties, instrument reliability and the art of instrument 
flying had progressed to the point where a degree of scheduled reliability pre- 
viously only hoped for seemed attainable. This was the beginning of the end for 
“seat of the pants" flying. Instrument flying had become a primary skill and 
pilots were required to learn it "or else", It is not at all surprising that 
this was a period of major transition problems. Senior pilots on some of our 
oldest air lines still refer to it as the time of the "purge" because several of 
their group were unable to adapt to this technological change. Many of them had 
reached the middle or later portions of their third decade and sincere and inter- 
ested observers wondered if the industry was encountering a pilot age problem 
because flying was so obviously "a young man's game". 

This sort of thing has not been an isolated incident in the cereers of 
the wen who would be directly afluciuu -y Cisse peoposals. .ue story of their 
careers is the story of an almost continuous succession of changes and innova- } 
tions in equipment, techniques, and procedures, and either their successful adap- 
tation to changing conditions or their elimination. Airplanes went from 40-B's, 


Ford Trimotors, and Curtiss Condors to Lockheed Lodestars, Electras and DC-2's and 


DC-3's. The outbreak of World War II stimulated research and development, and pilot 








ot 
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flexibility and adaptability were demonstrated when approximately 1/2 of all 
air line pilots were called into the Armed Services and served with distinction 
in all theaters and on ell types of missions. They flew everything from heavy 
bombers to the latest fighters. 

After the war, the four engine DC-4's were followed by the first 
pressurized commercial transports - the Constellation and DC-6 and DC-7 series, 
with speeds approximately double and gross weights quadruple those in common 
use @ short time before. 

The same story is true of navigational techniques and procedures, for 
here the transition was from "seat of the pants" flying to elementary instru- 
ments, from the early four-course low frequency ranges to ADF's, VAR's, VOR's, 
ILS, GCA, and OMNI. Deicing boots, tricycle gears, heated wings, reversible 
propellers, electronic engine analyzers, and weather radar have all been 
innovations, some requiring considerable modification of previously acquired 
techniques and knowledge. 

Still another change has been in basic weather minimums which have 
been lowered from ceilings of 600' or 800' with visibilities of 2 miles to our 
present 200' ceilings and one-half mile visibilities. This has been accomplished 
in a continuing succession of faster, heavier aircraft which were often also 
less maneuverable than their predecessors. 

As might be expected with any group, which is required to pass rigid f 
periodic proficiency checks, this continuing march of technological and opera- 
tional progress also took its human toll of those who were unable to continue to 
advance with their profession. As has been noted earlier, there are many reasons 
that air line pilots cease flying. Failure successfully to transition is one of 
them. It has been part of this industry since its inception. In an intensely 


competitive industry which epitomizes rapid technological progress, it is not 


surprising that there have been, and will continue to be individuals who are 


unable to keep up. 
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Few transition periods have been accompanied by the drama and publicity which 
have accompanied our entry into the commercial jet era. In this atmosphere, it is 
not surprising that some problems have not been viewed with perspective or that 
quotations by prominent people which have appeared in the press have sometimes 
been misleading. These stories have alleged, among other things, that "strict 
union procedures" have forced the check-out of incompetent pilote on our jets. 
This most serious charge, however, is not supported by an investigation of the 
facts. Instead, it and similar statements are based on a series of misconcep- 
tions, misinformation, and so gross a lack of familiarity with the actual 
conditions and problems as to suggest that a major educational effort might be 


an extremely constructive step toward achieving greater air safety. 


For example, it is a fundamental premise of this Association that maintenance 
of high physical and professional standards is an inherent part of an air line 


pilot's career. A pilot who cannot meet proficiency and health standards should 


leave the cockpit (and does under existing procedures), whether he is 35, 45, or 
any other sage. If there are isolated instances where this has not happened, it 
is because the individuals who have been given the responsibility of enforcing 
standards by the Administrator are not doing their jobs. It should not be 
necessary to state that there ere more fruitful ereas for the correction of this 
type of situation than the imposition of an arbitrary chronological retirement 
age. 
There are Ample Fxisting Screening Procedures. 

Every pilot flying in jets or any other aircraft has been examined and 
certified by both his company and the Federal Aviation Agency. Agreements 
between companies and their pilots require only that the senior men be given an 


opportunity to qualify on new airplenes if they desire to do so. If they are 


unable to qualify, they suffer the consequences. It is thet simole. 
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A review of pilot discharge cases on the scheduled air lines quickly and 
clearly reveals that discharge for either physical or technical competency are 
rarely appealed and that in those cases where an appeal is made by the affected 
pilot, his position is rarely upheld. For example, in the fiwe year period from 
1955 to date, 82 pilot discharge cases were formally appealed to the Adjustment 
Boards which are provided by agreement between the carriers and their pilots. 
Thirty-two of them involved technical competency and 4 involved physical 
competency. The pilot was not upheld in any of the cases involving physical 
competency, and was upheld in only 5 of the technical competency cases (6 are 
still pending). These 5 decisions did not rule on the pilot's competency per se, 
but only on the question of whether or not the pilot in question had been given 
a fair and reasonable opportunity to demonstrate his competency. The 32 techni- 
cal competency cases can be further subdivided as follows: 

Failure to upgrade (12) 

Failure to successfully transition (5) 


Failure to pass periodic competency checks (10) 
Unsatisfactory performance and progress as copilot (5) 


Learning is Peculiar to the Individual and is not a Function of Age. 


The FAA voices concern over the learning ability of older pilots in 
this proposal. Present experience indicates that problems associated with 
transition to jet aircraft will differ little from those generated in past trans- 
ition periods. As would be expected, the training time necessary for transition 
to the jet has varied widely with individual pilots. These variations have been 
of the same order as is found in nearly all qualitative evaluations of the 
psycho-motor or mental skills of any large group of individuals. This phenomena 
of individual variability is so well documented and universally accepted as to 


have become virtually axiomatic. (Typical examples are given in the Appendix.) 
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As a result of increased research and knowledge, the assumption that older 
persons have unusual difficulty learning new skills or techniques is being 
increasingly questioned by serious students (see Appendix, item 7). Longitudinal 
studies of the same persons at different ages have not revealed the expected de- 
crease in mental capacity. Investigation has revealed that, "The so-called decline 
in intelligence does not seem to be evident when the same individuals are retested 
after ten, twenty, or thirty years." (Lorge, Irving, Dr. - "Intelligence and 
Learning", Aging, A Current Arpraisal - Sixth Annual Southern Conf. Gerontology). 

Dr. Ross McFarland has observed, "The more complex a function becomes psycho- 
logically, i.e., the more it depends on experience, judgment and reasoning, the 
more resistant it is to deterioration with age. ... Apparently the brain, like 
other organs of the body, shows continuous improvement over the life span if 
appropriately ‘exercised'.” (McFerland, R.A., - The Psychological Aspects of 
Aging, Bulletin of the New York Academy of Medicine, January 1956, pages 14-32). 

Finally, one should always remember that the individual pilots who have 
survived the continuing processes of elimination which is an inherent part of 
their profession comprise a highly select group for purposes of their job, in 
terms of motivation, competency, and physical condition. Any attempt to equate 
them with the general public in areas which are influenced by this selectivity 
must be seriously questioned. And, of course, the entire assumption falls when 
any attempt is made to apply it to an individual. Many individuals at extremely 
advanced ages demonstrate phenomenal physical and mental agility (Senator Green, 
Congressman Cannon, Albert Einstein, Satchell Paige, Archie Moore). Many pilots 
currently transitioning to jets have accomplished such transition in half the 


time of pilots twenty years younger. 
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D. RAILROAD EXPERIENCE DEMONSTRATES THAT AGE IS NOT A SOUND CRITERION 
OF ABILITY. 
While air line pilots specifically and pilots generally age 60 and 

over have been flying for many years, the numbers have not been sufficient to draw 
completely valid conclusions es to any problems which may appear. This subject 
has been covered elsewhere in this statement. The Association, therefore, looked 
to comparable industries for information and was naturally led to the railroad 
industry which has had considerable experience with the utilization of older 
people in the positions of railroad engineer, firemen, and so forth, operating 
high-speed trains and assuming great responsibility for life and property. These 
studies revealed the following: 

1. The federal government has never promulgated any compulsory 
retirement age for operating personnel of the nation's railroad system. 

2. The railroad industry depends upon physical examinations and 
competency to determine the health and efficiency of its operating personnel. 

3. Any retirement ages which have been established for operating 
personnel have been concluded by collective bargaining under the provisions of 
the Railway Labor Act. 

4. In 1957, the average retirement age of road engineers and 
motormen was 67.5 years. Only 2 out of the 128 existing job classifications 
listed by the Railroad Retirement Board had higher average retirement ages. We 
believe thet this is attributable to the fact that these individuals are subject 
to regular physical examinations which prolong their health and efficiency. 

5. Our study also demonstrated that the percentage of retirement 
based on disability for the road engineer and motormen is 11.2% which rank them 
117 in a list of 128 job categories so that, despite the fact that these individ- 


vals had the third highest average retirement age and more stringent physical 
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qualifications, the engineers demonstrated that chronological age has very little, 
if anything, to do with the functional ability to satisfactorily perform one's 
job. 

6. In 1956, the average age of the engineer group in railroad 
employement was 59. Of this group, the fastest trains are operated by the senior 
members. Our examination of the safety statistics in the railroad industry dis- 
proves the popular misconception that large numbers of railroad accidents are 
caused by "these old engineers". This is completely an old wives’ tale. The 
senior engineers in the railroad industry have been operating the fastest express 
trains of our nation's railroads with an exemplary safety record. 

Our studies indicate that the railroad industry has been subject to a con- 
siderable amount of misinformation, rumor, and propaganda concerning the utiliza- 
tion of older employees in its work force, especially in the operation of fast ; 
trains. Objective studies will show that this has been a completely conservative 
and intelligent practice and that there has been no effort by the Congress or any 
government agency to alter it. 

The tendency for some people in the air line industry is to view the air line 
pilot as a "young and intrepid birdman of exceptional daring and endurance". We 
believe that the traveling public would prefer to ride aircraft which are piloted 
by mature individuals of exceptional conservatism. 

As indicated previously in this statement, accident statistics in aviation 
generally, and in the air line industry specifically, do not support any conclusion 
of reduced safety with the age of the pilot. 

The longer history of the railroad industry also fails to support such a 


conclusion. 
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E. WE HAVE BEEN UNABLE TO LOCATE ANY PRECEDENT FOR THE ACTION PROPOSED 
BY THE ADMINISTRATOR. 

We have searched diligently in an effort to locate any precedent for 
the action proposed by the Administrator. As far as we can determine, these 
proposals are completely unique and without precedent in the legislative or admini- 
strative history of this country. Neither the Congress nor any agency of the 
federal government has ever established a compulsory chronological retirement age 
for any position, any profession, or any job classification along the lines pro=- 
posed by the Administrator. 

The federal government and its agencies have legislated and promulgated 
rules and regulations covering many occupations which involve hazard and in which 
the employees bear a large responsibility for life, property, and public safety, 
but in no such case has a chronological compulsory retirement age been imposed. 
We cite, for example, railroad engineers and firemen and the drivers of large 
over-the-road trucks. In :both of these occupations, these individuals bear a 
large responsibility for life and property but no compulsory retirement age has 
been proposed. 

Other individuals bearing very serious responsibility, such as sea 
captains in the Merchant Marine, electrical linemen, Members of Congress, and, 
for that matter, the President and the members of the President's Cabinet, are 
not denied the privilege of pursuing their profession or occupation by the imposie 
tion of a chronological retirement age. 

A doctor is not denied the privilege of performing delicate operations 
or practicing his profession in any way at any age. The lawyer or teacher is 
not requested to surrender his license to practice his profession. Pilots, other 
than airline pilots may fly as long as they can meet physical standards less than 


those established for airline pilots and may occupy the same airspace as airline 
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aircraft. Only the air line pilot, and he, regardless of competency and physical 
condition, is to be singled out and his professional life arbitrarily terminated. 

The proposal of the Administrator is, in our view, contrary to the 
policy of many other departments of our federal government. The Congress, of 
course, has admantly refused to establish a compulsory retirement age for any 
purpose, and this Association is in receipt of considerable correspondence from 
Senators and Congressmen indicating that, in their view, the proposal of the 
Administrator is unsound and contrary to public policy. The Department of Labor 
has conducted many studies in recent years and published their findings indicat- 
ing that the older worker is a safe and valuable employee and encouraging industry 
to make all possible use of the older e ployee. These studies are consistent 
with the findings of many other orgenizations in our society who are attempting 
to adapt our overall working force to the increased longevity and improved health ; 
of our population. 

The Administrator is plainly at odds with the overall philosophy of our 
government and other agencies and with the advanced studies being made on this 
subject. There is no precedent for the proposed action because wherever and 
whenever it has been considered, it has been discarded as illogical and inequitable. 

In summary: 

(1) The proposed Regulations would impose a limitation on existent 
Airman's Certificates which cuts down the pilot's professional and property 
rights. 

(2) The Administrator's action attempts to by-pass the procedures 

required under the Act by which a full evidentiary hearing must be held. 


(3) The Administrator is without power to promulgate the proposed 


Regulations and his actions are violative of the due processes of lew. 
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(4) The Administrator's action would impair existing Pilots' Employment 
Agreements and constitutes an attempted intrusion into areas governed by the 
Railway Labor Act. Such areas are not available to this Agency for regula- 
tion. 

(5) The proposed Regulations constitute arbitrary action unrelated 
to safety purposes and based on incomplete and inadequate information. 

(6) The Regulations proposed would serve no safety purpose. No 
incident or accident in commercial air line transportation has ever been 
attributed to the chronological age of an air line pilot even though pilots 
60 years of age and over have been fiying on the commercial air lines for 
many years. 

From 1946 to January 1, 1959, there were 87 aircraft accidents 
involving commercial air liners, according to the CAB. Twenty-seven of the 
accidents were attributed by the CAB to the commanding pilot. In these 
mishaps, one captain was in his 20's, 16 were in their 30's, 5 were in their 
40's, and the eldest was 50. From 1946 to the present, the CAB reported thet 
there have been only two fatal air liner accidents involving captain-pilots 50 
years of «ge or older. No incident or accident has been attributed to the 
age or physical breakdown of the pilot, and no pilot over 55 has ever died 
in flighe. 

(7) The proposed Regulations will not provide any additional protec- 
tion against incanacitation of flight crews. Incapacitation as the result 
of heart and circulatecry problems, indigestion, diarrhea, etc., will continue 
to occur, and the only positive protection for the public is for the Admin- 
istrator to require a "fail-safe" crew. The proposed Regulations will only 
delude the public on this point. 

(8) There is no necessity for this indefinite, inexact "meat ax" 


method of rule making when precise, proven methods of measuring physical 
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fitness and competency exist and have provided satisfactory levels of com- 
petency and physical fitness for many years. 

(9) Neither the Congress nor any agency of the federal government has 
ever promulgated a maximum age for any profession or occupation. Such an 
action has been recognized as being opposed to public policy. As a matter 
of fact, the Labor Department and other agencies of government have recently 
conducted exhaustive studies demonstrating, justifying, and encouraging the 
utilization by industry of older employees. 

(10) The proposed rule is discrminatory in singling out air line 
pilots as distinguished from other pilots and other occupations and in 


arbitrarily depriving them of their profession regardless of their physical 





fitness or competency. 

(11) The arguments advanced in support of the proposed rules do not 
have a basis in accepted research. The Administrator relies on general 
assertions regarding increasing physical problems with age and declining 
ability to learn. Every study on this subject indicates the inaccuracy of 
applying such general premises to a specific group and the complete inability 
to apply them to a specific individual. 

(12) Both the Administrator and individual air carriers have adequate 
remedies available to them in existing methods of determining physical 
standards and competency for individual pilots and removing them from 
service without the adoption of any such inadequate measures as have been 
proposed. 

The proposed rules should not be adopted. In any event, no action by the 
Administrator to adopt the proposed Regulations may be taken without a full public 


and evidentiary hearing. 
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American Airlines, Inc. Opinion and Award of System 
New York, Ne Ye 
Board of Adjustment 
and 
Case Nose P-1-58 = Rentz 
P-2-58 - Cutrell 


Alrline Pilots Association 
P=3-58 - Burns 


International 


ee ee oF 6© 8© ce oe 


See es Same ee eee eee eee ee ee eo a 


On May 13, 1958, the undersigned System Board of Adjustment, 
consisting of J. Ge Deater, Chairman; W. M. Culbertson, Vice-Chair- 
man; J. Je O'Connell, and Karl S,. Day, Members, created by an agree- 
ment between the above parties dated May 15, 1939, held a hearing 
in New York City to consider a consolidated grievance arising out of 
the compulsory retirement at age 60 of R. J. Rentz, E. A. Cutrell 
and J. B. Burns. The Company was represented by Joseph Barbash, Esq,, 
and Thomas Ewing, Esq., Counsel. The Association was represented by 
F. Harold Bennett, Esq., of its Legal Department. Evidence and 
testimony was taken on the issue in dispute and the parties were 
given full opportunity for hearing. 

Being unable to resolve the dispute, on July 18, 1958, the 
System Board declared the grievances deadlocked. In accordance with 
the terms of Paragraph M of the System Board Agreement, the Board 
selected the undersigned Saul Wallen as neutral referee. The five- 
man Board convened in executive session on September }}, 1958, in 
New York City. After due consideration it hereby issues the follow- 
ing opinion and decision. 

LHE LS SUE 
The parties agreed upon the issue to be decided as follows: 


"Is the Company in violation of the Employ- 
ment Agreement above mentioned, and more | 
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particularly Sections 15, 16, 17, 27 and 
other pertinent and related Sections there- 
of in unilaterally requiring the grieving 
Pilots, Re Je Rentz, E. A. Cutrell and J. H. 
Burns to retire at age 60?" 


The relief sought is spelled.out in the Letter of Submission 


as follows: 


"It is the position of the grieving pilot 
employees that the Company is in violation 
of the Pilot Employment Agreement, all as 
set forth in his grievance, Submission 
Exhibit 3 attached. 


WHEREFORE, he asks the Decision of this Board: 
1. That the Company is in violation of the 
Pilot Employment Agreement, all as set 


forth in his grievance, Submission Ex- 
hibit 3 attached, 


2e That the Company be required forthwith 
; to return grievant to flight status with 
the Company without loss of seniority, 
or other employment right, 
3. That he be compensated all monetary losses 
by him sustained because of the wrongful 


action of the Company above complained of, 
or 


4. That he have such other, further or dif- 
ferent relief as to this Board may seem 
just and proper." 

TLHE FACT 5S. 

Captains J. H. Burns, Re. Je Rentz and E. A. Cutrell, with 
seniority as pilots approximating 30, 30 and 24 years respectively, 
have unblemished employment records and possess all the required 
ratings and certificates necessary for continuing flight status. 

Some time prior to the grievants! 60th birthdays (on December 13, 1957, 
the case of Cutrell and Rentz, and on January 9, 1958 in the case of 


| Burns), each was informed that he would be retired effective the 











840 REVIEW OF THE FEDERAL AVIATION ACT 


first day of the month following his birthday. All three pilots 

filed grievances challenging the right of the Company to compel them 

to retire solely because they had reached the age of sixty and 

claiming that this action, constituted a violation of the Employment j 
Agreement. The provisions of the Employment Agreement and the 

American Airlines Retirement Benefit Plan cited by the parties as 


relevant to the issue in dispute are: 


Section 15 
Seniority General 

A. "Service with Company and other Companies 

Seniority as a pslot shall be based on the length 
of service as a pilot with the Company or with other 
Companies whose operations have been taken over by 
the Company, except as otherwise provided in Section } 
19 and 20 of this Agreement, 
B. "Seniority Date 

Seniority shall begin to accrue from the date a 
pilot is first assigned to air line flying duty and 
shall continue to accrue during such period of duty 
except as provided in Sections 19 and 20 of this 
Agreement. 
C. "Retention of Seniority 

A pilot once having established seniority shall 
not lose such seniority except as provided in Sec- 
tion 16 of this Agreement, 

Section 16 
Loss of Seniority 


A. “Resignations, Discharges 


A pilot who resigns from the service of the 
Company, or is discharged for just cause, shall 
forfeit all seniority as a pilot. 
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B. "Failure to Return from Furlough 


When a pilot who has been furloughed is offered, 
by written notice from the Company, the opportunity 
to return to duty as a pilot and such pilot elects, 
by written statement to the Company, not to return 
to such duty, or if a recalled pilot fails to comply 
with the requirements of Section 25 (G) of this 
Agreement, his seniority right of preference in 
reemployment shall at that time terminate, and all 
his seniority as a pilot shall be forfeited. 


C. "Duration of Reemployment Preference 


At the end of three years from the date of 
furlough, a pilot who has not been reemployed by 
the Company shall forfeit all his seniority and 
shall not be entitled to preference in reemploy- 
ment. 


Section 17 
Pilots System Seniority List 
A. "Seniority List supplied by Company 


The Company shall provide each pilot, within 
thirty (30) days after July Ist of each year, a 
Pilots! System Seniority List, effective July 1, 
which contains the names of all pilots arranged 
in the order of system seniority, whether active 
or inactive, and the seniority date of each pilot. 


Be "Protests 


1. A pilot shall be permitted a period of 
thirty (30) days after any posting of the Pilots? 
System Seniority List, each year, in which to e 
protest to the Company any omission or incorrect 
posting affecting his seniority. 


2. A pilot on leave or away from his base sta- 
tion at the time of posting of the list shall have 
a period of thirty (30) days from the date of his 
return to his base station during which to file such 
protest. 


3. Any incorrect posting or any other discrepancy 
which went unprotested on the annual list in which 
it first appeared shall not be protested on any 
subsequent annual posting except that typographical 
and clerical errors may be corrected at any time." 
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Section 23 


Filling of Bid Pilot Vacancies 


K. “Reinstatement Rights 


1. Reinstatement rights of a pilot mean, a 
pilot has the right to return to his icrmer base 
station and status within two years after the 
date of the involuntary loss by him of his last bid 
status held at a base station. Any pilot vacancy 
or vacancies, except vacancies created by reason 
of death, retirement, resignation, or permanent 
physical disability, shall be filled by the pilots, 
other than pilots on furlough, who hoid valid 
reinstatement rights to the base station or sta- 
tions where such vacancy or vacancies exist, in 
accordance with the relative system seniority 
of such reinstatement rights holders to each 
base station, and such pilots shall then be 
deemed to be bidholders in the same manner and 
to the same extent as though they were success- 
ful bidders for such vacancy or vacancies. Any 
vacancy or vacancies created by reason of death, 
retirement, resignation, or permanent physical 
disability shall not be filled by reinstatement 
rights holders, and for purposes of this Section, 
such vacancies shall be deemed to be first step 
vacancies, and shall be bulletined and filled in 
accordance with the provisions of this Section." 


Section 27 


Investigation and Discipline 


7. “After the appeal provisions hereinbefore 
provided have been complied with, further appeal by 
the pilot, if made shall be to the ‘American Air- 
lines Pilots! System Board of Adjustment! as provided 
for in the Agreement between American Airlines, Inc. 
and the Air Line Pilots in the service of American 
Airlines, Inc. as represented by the Air Line Pilots 
Association, International, covering the establish- 
ment, and maintenance of a System Board of Adjustment, 
dated May 15, 1939, as amenced, provided such appeal 
is made within thirty (30) days from the date of 
receipt by the pilot, or his duly accredited repre- 
sentative, of the decision of the Vice President- 
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Flight. All submissions to the System Board of 
Adjustment shall be made in conformity with 
paragraph (h) of the Adjustment Board Agreement." 


Section 28 
Grievances 


"Any pilot, or group of pilots, hereunder, 
who have a grievance concerning any action of the 
Company affecting them shall be entitled to the 
same right of investigation and hearing and the 
same privileges concerning appeal as are accorded 
herein to individual pilots." 


Section 32 
Effect on Prior Agreements 


"This Agreement shall supersede and take precedence 
over all Agreements, Supplemental Agreements, 
Amendments, Letters of Understanding, and similar 
related documents executed between the Company and 
the Association prior to the signing of this Agree- 
ment with the exception of Letters of Agreement 
signed August 10, 1951, April 1, 1952 (which latter 
Agreement shall run concurrent with this Agreement); 
Letter of Agreement signed April 1, 1953 as extended 
by executed letters between the Association and the 
Company dated December 18, 1953, December 3, 1954 
and December 16, 1955; Letter of Agreement dated 
January 18, 1955 and related documents of the same 
date; and with the further exception of the Agree- 
ment effective May 15, 1939, as amended, covering 
the establishment and maintenance of a "System 
Board of Adjustment,! which Agreement shall remain 
in full force and effect concurrently with this 
Agreement, provided that all rights and obliga- 
tions, monetary or otherwise, which may have ac- 
crued because of services rendered prior to the 
effective dates of this Agreement shall be satis- 
fied or discharged." 


Article V 
Retirement 
"Retirement 


1. The normal retirement date which shall be 








REVIEW OF THE FEDERAL AVIATION ACT 





applicable to each Pilot Employee for purposes 
hereof shall be the first day of the month 
coinciding with or next following his 60th birth- 
daye In the event of employment with the Company 
after age 60 no retirement benefits otherwise pay- 
able hereunder in accordance with Article VI shall 
be payable during the period of such employment, 
and the retirement benefits which shall be payable 
during retirement from the employ of the Company 
in any capacity shall be those as if retirement 
had actually been at such normal retirement age 

of 60. The retirement benefits to which a Mem- 
ber shall be entitled upon retirement at age 60 
are as set forth in Article VI. 


Article XIV 
"administration of the Pilot Plan 


6. "In administering the Pilot Plan, the Company 
shall be bound by any determination made pursuant 
to the Agreement between the Company and the Air } 
Line Pilots in the Service of American Airlines, Inc, 
as represented by the Association under date of 
May 15, 1939 and known as the 'System Board Agreement!, 
i affecting such issues as discharge of an individual . 
Member or a group of Members. The Company shall like- 
wise not administer The Pilot Plan in any manner in- 
consistent with a final determination under such 
*System Board Agreement! provided, however, that 
neither the interpretation of The Pilot Plan nor its 
administration shall as such be within the jurisdic- 
tion of such *System Board Agreement. '!" 


(e) "The Board shall have jurisdiction over disputes 
between any employee covered by the Pilots Agreement 
and the Company growing out of grievances or out of 
interpretation or application of any of the terms of 
the Pilots Agreement. The jurisdiction of the Board 
shall not extend to proposed changes in hours of 
employment, rates of compensation or working conditions 
covered by existing agreements between the parties 
hereto." 


| 
The American Airlines, Inc. Retirement Benefit Plan was 
) 


established unilaterally in 1941. Although the Airline Pilots 
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Association had been the representative of the Company's pilots since 
1939 it did not negotiate the terms of the Plan. The Plan contained 
a provision stating that: 

“An employee's Normal Retirement Date is the 

first day of-the month coincident with or 

next following 


(a) The 60th birthday, if a pilot, copilot 
Or WOMAN eeecece 


"It is the employee's privilege to retire on the 
Normal Retirement Date and receive the Retirement 
Annuity which has been provided by this Plan to 
commence on such date. 

“With the consent of the Company, an employee 
may retire on the first day of any month 

during the ten-year period immediately preceding 
his Normal Retirement Date ceeee.s 

"An employee may remain in active service after 
his Normal Retirement Date only in exceptional 
cases and at the specific request of the Com- 
pany..." 

The first active pilot to reach 60, Capt. We H. Proctor, 
was retired from active flight status in 1950. He indicated his 
reluctance to retire as a pilot but accepted retirement nonetheless 
without filing a grievance under the Employment Agreement between 
the Airline Pilots Association, of which he was a member, and the 
Company. From that date until June 1, 1957 13 other pilots were re- 
tired. Of these, five concededly retired voluntarily at age 60 or 
earlier; that is, they stated affirmatively their desire for retire- 
ment. The remaining eight retired at age sixty, in some cases with 
reluctance, but none filed a grievance alleging a violation of his 
rights under the Employment Agreement. The record contains no facts 
to show how many of these eight possessed at the time of retirement 


the physical qualifications required of pilots in order to continue 
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flying. Nor does it show which pilots, if any, would have desired 
to continue flying had they been permitted to do so. 

From August, 1953 on, the Company published formal regula- 
tions, available to pilots, stating explicitly that no pilot could 
continue beyond age 60 on flight status. Procedures were also set 
up whereby at fixed periods prior to retirement pilots were apprised 
of the Company's retirement policies and of the benefits due them 
under the Plan. 

None of the major Agreements between the parties (there have 
been eight beginning with 1939) dealt with retirement except that in 
the 1951 and subsequent Agreements "retirement" has been recognized 
as one of the ways in which a pilot vacancy could be created. 

In 1955 negotiations were begun between the Company and } 
A LPA leading to revisions and amendments in the Company's Retire-~ 
ment Benefit Plan. There is some evidence that at that time one of 
A L P Ats negotiators objected to the “specific retirement age 60." 
On February 2k, 1956 the Company by letters to A L P A confirmed its 
commitment "to revise and amend the present Retirement Benefit Plan 
as of January 1, 1956 so as to effect an improved Retirement Plan for 
Pilots." On December 18, 1956 the Company and the Association signed 
a letter of agreement on the terms of these revisions and amendments 
subject to two pertinent conditions: 

"1. This agreement is without prejudice to 
our (the Company's) position that the sub- 


ject of pensions-is not bargainable and 
your (the Association's) position to the 


contrary. ‘ 


e+ & & 
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"7, This Agreement and Attachment A are 
without prejudice to our position of a 
mandatory retirement age 60 for Pilots, 
and your position that there is no such 
mandatory retirement age." 


In the revised Retirement Benefit Plan effective January l, 
1956, the provision that "An employee may remain in active service 
after his Normal Retirement Date only in exceptional cases and at the 
specific request of the Company" was stricken. The revised provision 
now reads: 


1. "The normal retirement date which shall be 
applicable to each Pilot Employee for purposes 
hereof shall be the first day of the month 
coinciding with or next following his 60th birth- 
day. In the event of employment with the Com- 
pany after age 60 no retirement benefits other- 
wise payable hereunder in accordance with 
Article VI shall be payable during the period 

of such employment, and the retirement benefits 
which shall be payable during retirement from 
the employ of the Company in any capacity shall 
be those as if retirement had actually been at 
such normal retirement age of 60. The retire- 
ment benefits to which a Member shall be entitled 
upon retirement at age 60 are as set forth in 
Article VI." 


¢ 


On January 1, 1957 Captain Ator retired from active flight 
status at age 60 without filing a grievance. On February 1 and 
June 1, 1957 Captains Cox and Sheridan retired voluntarily. In 
January and February, 1958 three aggrieved here involved retired 


under protest at age 60 and filed the grievances here in issue. 


DIsSceuUssS ION 


At the System Board level, before a Neutral Referee was 


selected the Company moved for dismissal of the three cases on the 


grounds that the Board lacked jurisdiction. Decision was reserved. 
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It is incumbent on the System Board, sitting with the Neutral Referee, 
to rule on this motion at the outset. 

The objected to jurisdiction is grounded on the claim that 
the System Board's jurisdiction is limited to "disputes between any 
employee covered by the Pilots Agreement and the Company growing out 
of grievances or out of interpretation or application of any of the 
terms of the Pilots Agreement" and that the subject matter of the 
complaints here involved do not fall within the Pilots Agreement and 
are therefore not a proper subject for grievance. The argument is 
made that there is no restriction in any portion of the Pilot Agree- 
ment on the Company's right to require the retirement of pilots and 
that Section 15, 16 and 17, dealing with seniority, have nothing to 
do with the Company's right to retire its pilots at 60 or any other } 
agee Therefore no question of "interpretation or application of any 
of the terms of the Pilots Agreement" is involved. 

We hold that the grievances are arbitrable. It is true that 
the Agreement has no express provision barring compulsory retirement 
at age 60. But the allegation here is that by enforcing such a 
policy the Company violates the rights accorded the pilots affected 
by Sections 15, 16, 17 and 27 of the Agreement. And this allegation 
raises a viable issue whether by compelling a pilot to retire at 60, 
the Company causes him to lose his seniority and whether its loss 
from that cause is impliedly proscribed by Section 16. Furthermore, 
it raises a viable issue whether the Company's action constitutes a 


dismissal from the service of the Company in violation of Section 27. 


The Agreement constitutes a statement of the rights and responsibil- 


ities of the parties. Some of these are plainly stated; others are 
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implied by its terms. The question whether the enforcement of a 
compulsory retirement rule breaches any of the rights conferred on 
pilots by the Agreement of necessity calls for a construction of the 
Agreement 's provisions. 

we turn next to the merits of the issue. Two questions 
present themselves. The first is whether apart from any inferences 
which may be drawn from the fact that nine pilots retired at age 60 
without filing grievances and from the fact that the association did 
not protest their retirement the compulsory retirement policy con- 
flicts with the rights conferred upon pilots by the Agreement. The 
second is whether there has been in existence here a long established 
and enforced company policy on retirement of employees which justi- 
fies the finding that despite the terms of the agreement the parties 
by their conduct have constructively agreed that forced retirement 
at age 60 would be a proper basis for terminating an employee's 
tenure. j 

On the first question we are not in doubt. Sections 15, 16, 
17 and 27 of the Agreement together embody the provisions for the 
employment and job security of pilots. The parties agreed that after 
a probationary period, during which a pilot may be dismissed without 
the right of investigation and hearing conferred on pilots who pass 
their probationary period, pilots may be dismissed only for cause. 
Furthermore, from the date a pilot is first assigned to air line 
flying duty he begins to accrue seniority. A pilot's seniority 
governs his tenure of employment. Through employment tenure an 
employee is accorded rights of value. So important and basic is 


the concept of tenure as exercised through seniority that the parties 
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were careful to list in Section 16 the conditions under which tenure 
would be broken. These include resignations or discharges, failure 
to return from a furlough and furlough for more than three years, 
They pointedly omitted compulsory retirement from this list. Nothing 
was written into this Section to provide that an employee will lose 
his seniority in the attainment of a particular chronological age. 
A clause dealing with the loss of seniority, involving as 
it does the fate of valuable rights the preservation of which was 
one of the goals of the contracting parties, should be construed 
strictly. The parties here were careful to particularize the cir- 
cumstances under which seniority would be broken. Their failure to 
include the attainment of age 60 as one of these circumstances 
bespeaks an intention, we think, not to consider that a reason for 
breaking seniority. | 
Let there be no mistake about the fact that retirement does 
break an employee's seniority. If he retires voluntarily, a pilot's 
seniority is effectively broken by resignation, voluntary retire- : 
ment being a form of relinquishment of the rights conferred by the 
Agreement for those conferred by the Retirement Benefit Plan. If 
he is compelled to retire, he is compelled to surrender the former 
rights in favor of the latter. Certainly a pilot compelled to 
retire is not free to.exercise the seniority rights conferred upon 
him by Section 15. He cannot bid a trip; he cannot claim a right 
to fly on the basis of his seniority; he cannot bid a vacancy; he is 
not subject to recall according to seniority because he is not con- 
sidered on furlough. In other words, because of his compulsory 


retirement, all the rights his seniority would otherwise entitle him 
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to exercise are thwarted. His seniority is effectively lost. 

It is idle to argue, as the Company does, that when a pilot 
leaves active flying status for such reasons as retirement it can- 
not be anticipated that he will return to flying; that as a con- 
sequence there has been no occasion to deal with seniority rights 
after return to active flying status; and thus there is no reference 
in the Seniority sections of the Agreement to "retirement." When a 
pilot is compelled to retire he is compelled to forego the exercise 
of his seniority rights and the benefits of the tenure these accord. 
This compulsion constitutes, in practical terms, a loss of his 
seniority. That loss results from a circumstance other than those 
set forth in Section 16 or elsewhere in the Agreement. The right 
to retire a man, which the Company claims it has retained and which 
is not specifically proscribed by the Agreement, thus conflicts with 
the terms of Articles 15, 16, 17 and 27. Where there is a conflict 
between the express or implied terms of a written Agreement and a 
right allegedly retained by one of the parties to it, the former must 
govern unless there is a clear showing that the parties by their 
conduct have constructively agreed to give the latter primacy over 
the former,* 

@ A review of the arbitration and Court decisions cited by the 
parties and of others in published sources reveals a considerable 
diversity of opinion on the question whether a unilateral compulsory 
retirement rule violates the seniority provisions of a collective 


agreement which fails to list this contingency among those that 
terminate seniority. Typical of those decisions holding in the 


negative are Pap AMSISGSD ALIS YE SAARC: > 13 LA 326 (1949) and North- 
west Airlines, Ince, 29 LA 1957). Typical of those holding in 
the affirmative are Broomtis1d-Togl Gores and Kiddie Mfg. Co. 9 LA 
921 (1948) and Kress & Coe 25 LA 77 ) as well as the decision 


of the U.S. District Court for Northern Ohio in ols v ° 
Tube Co. 122 Fed. Sup. 726. A divided panel of the Court of Appeals 
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This leads, then, to the second question stemming from our 
consideration of the merits of the issue. It is whether there has 
been in existence here a long-established and enforced Company 
policy on retirement of pilots at age 60, to justify the finding 
that the parties by their conduct have constructively agreed that 
forced retirement at age 60 would be a proper basis for terminating 
an employeets tenure, 

The Company has since 1941 had a unilaterally promulgated 
rule that pilots shall retire at age 60. Individual pilots were so 
informed by notice in advance of their 60th Lirthdays when prepara- 
tions for retirement were undertaken. Handbook regulations were 
issued to that effect since 1953. Nine pilots accepted retirement 
without filing a grievance asserting a violation of their rights 
under the Employment Agreement. The Association itself appears to 
have entered no general objection to this policy until the negotia- 


tions resulting in the revised retirement plan. Its objection was 


of the Sixth Circuit reversed the District Court in that case (229 | 
Fed. 2nd) 396). In that Circuit, then, two of four judges hold one 
view on the point here in issue while the other two hold the opposite 
view. In discussing the question whether the introduction of a com- 
pulsory retirement policy is a change in agreements affecting work- 
ing conditions the Court of Appeals of the Seventh Circuit in Inland 
Steel vs. N.L.R.B. 170 Fed. (2nd) 247 observed "If the Company may 
fix an age (for compulsory retirement) at 75, there is nothing to 
prevent it from deciding that 50 or 45 is the age at which employees 
are no longer employable, and in this manner wholly frustrate the f 
seniority protections for which the Union has bargained. The tenor 
of that opinion is consonant with the decision we make in the case 
at hand. 

It is true, as the Company argues, that in the ° 
and Kress cases there was no history of application of a compulsory 
retirement policy prior to the instances giving rise to those cases 
whereas in the case at hand nine men had been retired at age 60 prior 
to the presentation of the instant grievance. But we find, for 
reasons set forth below, that in the circumstances of this case the 
Union's earlier failure to protest the application of the policy is 
not fatal to its position. 
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not formally recorded until the letter of agreement on revisions of 
the plan was signed on December 18, 1956. All of these facts the 
Company cites as evidence of acceptance of and tacit concurrence in 
a compulsory retirement policy on the part of both individual pilots 
and the Association. 

But when viewed realistically, these facts do not lead to 
the conclusion that the Association acquiesced to compulsory retire- 
ment at age 60. 

First, until 1950 the issue was entirely academic. No one 
was retired until then. The Company's policy, stated in the Outline 
of the Retirement Benefit Plan, fixed only a Normal Retirement Date 
and provided for retention of employees in active service at a later 
date "in exceptional cases « « « «'* When the Plan was first 
instituted, the prospect of retirement for pilots was still remote 
and in fact, no Pilot covered by the Plan reached age 60 until eight 
years later. In addition, in 1938 a Company memorandum issued to 
pilots, seeking to lay to rest speculation about the retirement age 
question, stated ", . . No one knows at what age a pilot should 
retire; « » « « It is to the advantage of all to extend as long 
as possible the earning period for pilots; .« ». .« « When the time 
comes, whenever that may be, to discuss retirement ages, the pilots 
will naturally be consulted." During this period, when the Associa- 
tion was not a party in any sense to the Retirement Plan and when 
there was in any event no live case about which to raise the issue 
here presented, it cannot be said that the silence of the pilots or 
of the Association about what would happen if and when some pilot 


was compelled in the future to retire at age 60 constituted assent to 
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a policy of compulsory retirement at that age. 

Second, we must consider whether the failure of the nine 
pilots who were retired at age 60 between 1950 and the date of these 
grievances to challenge the Company's right to retire them consti- 
tuted constructive agreement between the Company and the Association 
that forced retirement at age 60 would be a proper basis for ter- 
minating an employee's tenure. \e find that it did not. The fact 
that none of the nine pilots who in this period were retiring at 
age 60 filed a grievance indicated, not an acceptance of the com- 
pulsory retirement age by the Association, but either a positive 
desire to retire at age 60 or an unwillingness of the individual 
to force his services on a reluctant employer by asserting a claim 
to rights accorded him by the Employment Agreement. 

Our conclusion on this point is bolstered by several facts, 
The Retirement Plan was established unilaterally and the Normal 
Retirement Date was fixed by the Company. Each pilot signing up 
under this unilaterally extended benefit presumably accepted it for 
what it was and many of them, it may be assumed, thereafter ordered 
their personal affairs in the expectation of retirement at that date, 
By the terms of the Plan, age 60 became the "normal" retirement date 
and it is not unreasonable to conclude that retirement at age 60 
accorded with the plans and personal desires of most if not all of 
the participating group including some of the nine pilots subse- 
quently retired uncer it. And if there were others, like Capt. 
Proctor, who did press for retention as pilots past age 60, they 
were unwilling to carry the matter to the point of a final test of 


their rights under the Employment Agreement. Instead they submitted 
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to the Company!s rule, however reluctantly. This unwillingness of 
these individuals to make a test case of the impact of the Company's 
age 60 rule on their rights under the Agreement cannot, it seems to 
us, be characterized as an acceptance by the ALPA or by other pilots 
of the notion that the right to employment tenure granted by the 
Agreement was subject to this rule. Rather it was an accommodation 
by those individuals to an existing state of affairs, tolerable to 
some, distasteful to others, but not so greatly irksome to any as to 
impel them to make an issue of it. 

This brings us, then, to the argument that the ALPA could 
or should have entered a protest that it regarded these cases of com=- 
pulsory retirement as violations of the Agreement. The fact is that 
the Employment Agreement gives individual pilots and not the Assocla- 
tion the right to institute grievances and that in order to have 
standing in the grievance procedure or before the System Board, a 
grievance must involve a dispute between "any employee covered by the 
Pilots Agreement and the Company", This Section 27 requires that a 
pilot disciplined or dismissed from the service must make a written 
request for investigation and hearing in order to receive one. It 
follows that one filed by the Association but not by him has no 
standing. And Section 28 gives a right to a hearing to any pilot 
who has a grievance concerning any action of the Company affecting 
him. It follows that if such a pilot does not file a grievance, 
none exists. Finally, the System Board Agreement gives that Board 
jurisdiction over disputes between "any employee" covered by the 
Pilots Agreement and the Company and not, presumably, over those 


between the Association and the Company in which no pilot claims to 
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be involved. Thus, the failure of the AL PA to protest the re- 
tirement at age 60 of any of the nine pilots cannot be deemed 
constructive agreement by it that such retirement is not in con=- 
travention of the Pilots! Agreement. So long as no pilot complained 
through a grievance, the Association had no standing to complain 
that the pilot must continue at work upon reaching age 60. Any 
general protest made by A L P A would have had no greater standing 
in this period than did the adoption by AL PA at its convention of 
a policy against compulsory retirement. 

Finally, we observe that the Association did give the Com- 
pany notice of non-acquiescence to its compulsory retirement policy, 
When there were discussions in 1955 and 1956 between the Association 
and the Union leading to the letter of Agreement of December 18, 1956 
on revisicns in the Retirement Plan, the Association made it amply 
clear that it did not accept the validity of a mandatory retirement 
age of 60. The argument was made that the Association could have 
done this earlier, during the negotiation of the 1951 or 1953 
Employment Agreements, by insisting on clarifying language in the 
Agreement to bar compulsory retirement at 60 inasruch as it was 
aware that the Company was administering such a policy. But in the 
realities of collective bargaining, each side often hesitates to 
press for clarifying language lest this be deemed an admission that 
the disputed language means what the other side claims. In addition, 
no pilot prior to the negotiation of those Agreements had objected to 
retiring at 60 by filing a grievance. Hence in a practical sense 
there was no immediate issue and the parties were understandably 


reluctant to create another possible obstacle to reaching an agree- 


ment. When they negotiated about pensions in 1955 and 1956, however, 
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the age question was before them in stark form. Their solution to 
{t was to postpone meeting the issue until a live case arose. The 
three grievances here consolidated present that case. 

For the foregoing reasons we find that the Company violated 
the Agreement in unilaterally requiring the aggrieved to retire at 
age 60 although they were fully qualified in all other respects to 
continue in flight status. In so doing, we do not pass on the 
desirability or efficacy of mandatory retirement age at 60 for 
pilots, That was not the issue before us. We are not asked to 
determine whether retirement at that age would best serve the 
interests of safety. These considerations should be dealt with 
by the parties in the light of ascertainable facts about the 
incidence of sudden death at various age levels or of cther rele=- 
vant considerations. Our job was only to determine whether that 
policy violates the Employment Agreement as it currently stands 
by compelling the retirement solely because they have reached age 
60, of pilots who are in all other respects fully qualified to 
fly. 

The failure of any pilot or of the Association to protest 
earlier the Company!s application of the age 60 retirement rule is 
germane, however, to the question of the appropriate relief due the 
aggrieved pilots. By failing to bring to the Company's attention 
at an earlier date its conviction that compulsory retirement at 
age 60 violated the Employment Agreement the Association created 
an expectation to the contrary. And by failing to insist ona 
final disposition of the question in the 1955~6 pension negotiations, 


it kept this expectation alive. In these circumstances we consider 
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the appropriate remedy in the case at hand to be reinstatement of 
the aggrieved pilots without loss of seniority or other employment 
rights but without back paye We see no reason to cause the Company 
such a liability where, as here, it continued to do what it had 


done in the past without specific objection. — 


DECISION 
The Company is in violation of the parties! Employment 


Agreement effective February 2, 1956 in unilaterally requiring 
the grieving Pilots, R. Je Rentz, E. Ae Cutrell and J. H. Burns 
to retire at age 60. The pilots shall be returned to flight 
status, upon fulfilling the necessary physical and flight check 
requirements, without loss of seniority or other employment 
rights but without back pay. 


/s/ 11 


Saul Wallen, Neutral Referee 


Je Ge Deater, Chairman 


/s/ W erts 


We Me Culbertson 
We Me Culbertson, Vice-Chairman 


/s/ J tConnel 
Je Je O'Connell, Member 


Karl S. Day, Member 


October 31, 1958 


(site Gedeatetr = ff false bay __ 
Je Ge Deater, Chairman Ke Se Day, Member 


Dissenting Opinion Attached 


Dissenting: 
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Rissenting Opinion 


The majority have attempted to write a new contract for 
the parties in these cases. In doing so they have exceeded the 
jurisdiction of the Board. They have sugar-coated the pill by 
denying back pay to the "grieving" pilots, but this does not alter 
the fact that the award would deprive the Company of rights which 
it never has given up and about which it never has even bargained. 

There is not the slightest mention in the agreement of any 
restriction on the Company!s right to retire pilots from flight 
duty, a right which these grievants recognized in 1941, which the 
Company has consistently exercised without exception at every 
opportunity, and which neither individual pilots, ALPA or ALPA's 
Master Executive Council for American Airlines contested up to. 
December of 1956. 

The majority apparently base their decision entirely on 
the provisions of Section 15 (c) of the Agreement and on the fact 
that there is no mention of retirement in Section 16 of the Agree=- 
mente In doing so they have ignored the plain meaning of those 
Sections and of their history, as set forth in great detail in the 
Company's brief and not challenged by the brief for ALPA and the 
grievants. In addition they have assumed certain facts to be true, 
though these assumptions are not supported by the record and indeed 
in some instances are directly contradicted by the record.! They 


(1) Esde: The majority state that the record does not show "which 
pilots, if any, would have desired to continue flying had they 
been permitted to do so". Yet Company Exhibit 10 shows clearly 
that Captain Andrews certainly desired to continue flying. Also 
they state "that there is some evidence" that in 1955 one of 
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have, moreover, completely failed to consider certain pertinent 
sections of the Agreement, (e€ege, Sections 19 (c) and 20). 

If the argument of the majority were to have any possible 
validity, Section 16 would have to enumerate every way in which 
the active service of a pilot with the Company could be terminated. 
But it does not do so. It does not, for example, list death, ' 
physical disability or voluntary retirement, any more than it lists 
involuntary retirement. In an apparent attempt to meet this argument 
the majority opinion states that a pilot who vcluntarily retires 
resigns from the Company. Yet the record shows clearly that a 
pilot who voluntarily retires does not resign from the Company, 
but in fact receives privileges from the Company not accorded a 
pilot who resigns (Company Exhibit 2). 

The majority, having reached their basic conclusion by some 
alleged reasoning too contorted for us to follow, then go through 
the motions of considering whether there has been some new 


“constructive agreement" which would nullify their conclusion. To 


ALPA'ts negotiators objected to the "specific retirement age 60", 

The only "evidence" of that is in Pilot Exhibit B, wherein it 

is stated that in 1955 an ALPA negotiator wrote on a sheet of 
paper "ALPA won't buy specific retirement age 60", There isn't 

the slightest evidence that this was communicated to the Com-. 

pany at any time prior to December, 1956. Also they state that 

if a pilot retires voluntarily, "a pilot's seniority is ef- 
fectively broken by resignation", Yet the only evidence in the 
record shows that when a _ retires voluntarily he does not 
resign (Company Exhibit 2). 








nt 
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do this, they depart from every case cited to us in the briefs. 

It is inconceivable that Section 15 so clearly restricts the Com- 
pany that the past practice of the parties should not be considered 
in interpreting its meaning. Yet that is precisely what the 
majority have done, The conduct of the parties since 1941 shows 
conclusively that everyone understood that the contract imposed no 
restriction on the Company's right to retire pilots from active 
flying duty. To say that ALPA had no prior opportunity to contest 
the Company's action is absurd. Anyone acquainted with the docket 
of this Board would see that ALPA has had no difficulty in filing 
group grievances or inducing individuals to file grievances when 
they felt some point should be pressed. We have but to look at 
the coincidence of the fact that although 11 pilots had previously 
been retired at 60 without filing grievances, suddenly all three 
of the pilots retired at the end of 1957 have felt aggrieved. 

Nor can we understand how ALPAts failure to register any 
protest in 1951 before the Presidential Emergency Board (not even 
mentioned by the majority) or its failure to protest at negotia- 
tions in 1951 and 1953 or February 1956, can be dismissed as 
irrelevant. ALPA has never been shy in making demands for changes 
or for "clarifying language" when it has felt that the Company was 
denying rights to its members. 

The majority have not only ignored the language, history 
and practice of the parties. In their headlong flight toward a 
conclusion they have failed also to consider an alternative argument- 
that if Section 16 sets forth the only ways in which a pilot may be 


removed from service, then the retirement of these pilots should be 
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considered "discharges for Just cause". Discharge for just cause 
does not necessarily imply fault. For example, a man may suffer 

a crippling disease through no fault. Yet the Company is justified 
in removing him from flying duty. In the cases before us, the 
Company set a reasonable standard and these pilots, though without 
fault, did not meet the standard. The Company did not act in an 
unreasonable or in a discriminatory fashion - it acted consistently 
with the opinion of a former president of ALPA (not referred to by 
the majority, though it appears in the record), with the views of 
many medical experts and with the views of such organizations as 
the New York State Commission against Discrimination. 

Finally, the very award of the Board indicates a basic 
inconsistency. It denies back pay to the pilots because of ALPA's 
failure to press its position previously. It is obvious that this 
decision is a compromise attempt to satisfy everyone. 

There is no basis for the conclusion that the Company has 
violated the Agreement - either in the language, in the history of 
the contracts, in the practice of the parties, or on consideration 
of the real relationships involved. Moreover, a conclusion of 
violation is completely inconsistent with the way in which the award 
was shaved to placate the Company. 


We dissent. 


Je Ge. Deater, Chairman K. Se Day, Member 
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Time and Place of Hearing 
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Opinion by Carl R. Schedler; 


In accordance with the terms of the existing Labor Agreement be- 
tween the parties hereto, the grievance referred to above was submitted 
to a System Board of Adjustment for a final and binding decision. The 
Impartial Chairman of the Board is the mutual choice of the parties, 

The Board was unable to arrive at a unanimous decision at the Executive 
Session, and it was understood that the Impartial Chairman would prepare 
an opinion and award, with the other members of the Board having the 
right to dissent or concur. There was clear indication at the Board 
session that the losing party intended to file a dissenting opinion, 


It is noted at the outset that the Employment Agreement of 
December 1, 1958, involved in this arbitration, was itself the product 
of a prior arbitration award and was in effect specified for the parties, 
While it contains some provisions similar to those which might be expected 
to result from extended and thoughtful negotiation by the Carrier and 
the Union, it is not the same type of document which ordinarily devolves 
from such negotiation, For example, Section I, "Recognition", states 
in effect that the Union has furnished evidence that it is the authorized 
collective bargaining representative of the Carrier's pilots, but it 
omits a direct concession, a concession which is quite common in nego- 
tiated agreements, that the Carrier in fact recognizes the Union as the 
pilots' representative. Because of the origin of the agreement, then, 
as noted above, and because of its unique character as shown by the fore- 
going example, any application or interpretation of it becomes an exceed- 
ingly difficult task which must be approached in an unusually cautious 
manner. 


With this caveat in mind we turn to the issue and the parties! 
contentions with respect thereto, The iscvs as submitted reads: 





"Is the Company in violation of the Employment 
Agreement above-mentioned and more particularly 
Section 27 and other pertinent and related Sec- 
tions thereof, in unilateraliy requiring this 
grieving pilot to retire because of his age, and 
for no other reason?" 


The Carrier suggests the issue could also be stated: "Does the Employ- 

ment Agreement prevent the Company from requiring its pilots to retire 

upon reaching age 60?" For the incident giving rise to this dispute was 

the Company's notification to the grieving pilct who had reached or was 

about to reach age 60 that he would ce terminated for that reason, The 

Carrier agreed to keep the pilot in service and on active duty pending 

the outccme of this case. Initially, the Carrier takes the position that ; 
the issue is not arbitrable on its merits, because it concerns the safety 

of the Carrier's operations. Apparently there is no claim that the 

matter is not a grievance subject to the grievance procedure of the 
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Employment Agreement; if so, there is much support for the opposite 
position that this is a genuine grievance arbitrable under either or both 
of Sections 31 and 32 of the Agreement. The Carrier's argument seems to 
be somewhat in the alternative, that since the issue involves safety it 

is not related to working conditions and therefore is not properly griev- 
able, or if it does relate to working comitions, the safety consideration 
is so paramount that any effect on working conditions must be regarded 

as only incidental. 


While one might agree that some matters of safety might have 
virtually no reference to working conditions (e. g. design or horsepower 
of airplanes), it is too general a proposition to accept that safety can 
never have a relation to working conditions. And here, where the safety 
element is specifically concerned with the physical capability of employees, 
and the inquiry is not just under what conditions they should work, but 
whether they should work at all, it must be concluded that the relation 
between safety considerations and working conditions is wellenigh inseparable, 
The Carrier's proposed action, though based on safety considerations, 
will directly and substantially affect working conditions of the employees, 
and therefore appears arbitrable on this ground. 


As to whether arbitration should be declined on the ground that the 
Carrier is by law required to exercise a maximum degree of care in its 
operations and this is such a high degree that any effect on working 
conditions must be inevitably and unprotestingly accepted, we do not 
believe the law supports such a theory. An analogy, if inexact, would 
appear to be to argue that a man who agrees to hire another to do dynamiting 
for him, and agrees that any dispute between them shall be arbitrated, can 
thereafter decline to arbitrate a dispute upon the mere assertion that his 
duty of care to the public relieves him of any contractual obligation to 
his employee. Such a result does not appear founded in logic or law, nor 
does it assume any validity if in the particular circumstances it can be 
shown that the employee was performing his job in a dangerous manner, 

There the employer would presumably prevail on the merits of the dispute, 
but this would not bear on the issue of arbitrability. Thus, we find 

that the instant dispute, which does contain the element of safety, con- 
cerns employees! working conditions and therefore is properly arbitrable 

by this tribunal. A majority of the Board so held at the executive session, 


It is recognized that the Carrier's stress on safety considerations 
bears not only on its claim as to lack of arbitrability but also on the 
mrits of the dispute. The Carrier itself merged its argument on this 
point in its Initial Brief, at p. 3, claiming that its position that a pilot 
should be compulsorily retired at age 60 is justified by the evidence, In 
effect this seems to be a claim that compulsory retirement at age 60 for 
&@ pilot is a discharge for cause or a termination for cause, This argument 
will be treated hereafter. 


The Carrier's basic argument on the merits of the dispute is that 
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there is nothing in the Employment Agreement to prohibit it from forcing 

a pilot to retire at age 60, and that therefore, a common-law right to 
manage its affairs furnishes a proper basis for such action, Additionally, 
the Carrier claims that its exercise of the common-law right is in this 
instance clearly based on reasonableness, this reasonableness being a 

due regard for safety considerations, There seems little disagreement 
between the Carrier and the Union here that, in general, those items not 
covered by a labor agreement are left open for action by the employer in 
his reasonable discretion. This principle stems from the generally accepted 
idea that an employer can hire and fire at will except as he may be limited 
by law or by his own agreement. But agreement on the principle does not 
resolve the question as to whether here the law or the Employment Agreement 
inhibits the Carrier in respect to requiring retirement of pilots at age 60, 
Remembering that the Agreement was imposed upon the parties by a prior 
arbitration, and looking to its literal language, there is no section which 
purports to treat specifically with retirement at age 60 or at any other 
age. The Union emphasizes that the Agreement provides for the awarding 

of seniority to employees in certain ways and then states, in Section 27: 


"(A) Any pilot once having established a seniority 
date hereunder shall not lose that date oi as 


provided in this Agreement." (Emphasis supplied 


The Agreement further notes several ways in which seniority will be lost, 
and since retirement at age 60 is not among the ways listed for losing 
seniority, the Union argues that such an action, which effectively destroys 
seniority rights, is prohibited. This argument has some validity, espe- 
cially where the Agreement is fairly emphatic that seniority shall be 

lost only in ways "provided in this Agreement," which is a significant 
variation from an agreement which merely lists some ways in which seniority 
may be lost, without specifying that these shall be the sole, or exclusive, 
or — ways to lose seniority. Yet there is nothing in the various con- 
tract references to seniority which indicate that the prior arbitration 
board intended to cover the subject of retirement under the heading of 
seniority, and the seniority provisions are not so clearly referable to 
retirement that it can be said that they do concern themselves with the 
issue of retirement. More germane to the retirement issue is Section )) 
of the Agreement, where, in the course of amending a formal retirement 
plan, i.e. a plan providing for monetary benefits to retired personrel, 
which should always be distinguished from a retirement policy or retire- 
ment action taken with regard to employees, there is reference to a 
“participant retiring at age 60, or later, calculated on the basis of 
retirement at age 60 or actual retirement age, whichever occurs later. . ." 
(Emphasis supplied) Here there seems to be a recognition that some 
personnel will retire beyond the ace of 60, and this negates the argument, 
if any is made, that there was an understanding of the parties that pilots 
would be retired compulsorily at age 60. However, even this provision 

of the Agreement may have reference to other circumstances, such as where 
a pilot might be "grounded" at age 60 but continue on in the Carrier's 
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employ. Whether it does have such reference or not need not control the 
disposition of the case, as will be discussed hereinafter, 


For, whatever common-law rights may remain to the Carrier, they 
are limited by the Agreement, and particularly by Section \S, which pro- 
vides that "all rights and obligations, monetary or otherwise, which my 
Yaye accrued prior to the effective date of this Agreement under. . , 
(other specific agreements)" (Emphasis supplied), shall remain in effect. 
This language can be regarded only as similar to, and having the sam 
intent, as language found in myriad negotiated agreements to the effect 
that all prior practices shall remin effect until otherwise changed by 
agreement. In short, this is a type of “catch-all" clause designed to 
continue the details of the working conditions which may not have been 
overlooked, or which it may not have been thought practicable to spell 
out, in the contract itself, To the extent that this may be said to be 
too broad a construction of the clause, it should be noted that nowhere in 
the Agreement is there the usual "management rights" clause, nor is 
there any Clause authorizing compulsory retirement at any age, and, even 
more significantly, nowhere is there language reserving to the Carrier 
the right to make reasonable rules for the conduct of its operations, 
Furthermore, even without considering Section 5, it would appear that 
a "common-law rights" theory could not be used to support, as being an 
exercise of the employer's discretion, such a drastic action as termination 
or retirement at age 60. Were this to be accepted, it would logically 
follow that the Carrier could take virtually any action it desired which 
was not literally prohibited by the Agreement and thereby render the 
Agreement a nullity. As an example, the Carrier could make the retirement 
age any age it desired, I do not think this Agreement leaves this amount 
of discretion to the Carrier, 


From the foregoing, it is clear that the language of the Agreement 
does not literally authorize, nor does it in haec verba, prohibit, retire- 
ment at age 60. But it does prohibit a substantial change in working 
conditions which would impair rights in effect at the tim the Agreement 
became effective, The question then becomes whether the Carrier had 
in effect at the commencement of this Agreement a retirement policy. 

This is a question of fact which must be resolved in favor of the Union. 
Although the Carrier claims in its Brief (p,2) that it informed the Union 
that it intended to require retirement at age 60, the record will not 
support a finding that a retirement policy had been instituted, At most, 
it appears that there was some discussion of a retirement policy at a 
time when, concurrently, discussion was being had respecting the retire- 
mnt plan. This does not justify a conclusion that there was in effect 

a retirement policy, and I conclude that there was no such policy until 
the instant matter dispute arose, 


A further contention of the Carrier is, that compulsory retirement 
at age 60 may be regarded as a discharge or termination for cause, If 
this is asserted as a general proposition, I do not think it meets the 
issue here, for assuming arguendo that compulsory retirement is equivalent 
to discharge, the issue here is whether compulsory retirement is discharge 
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for cause under the Agreement. That is to say, forced retirement may 

be equivalent to discharge and may be a proper ground for discharge where ’ 
the parties have agreed that it shall be a proper ground, or where their 

conduct gives rise to a reasonable conclusion that it ought to be a proper 

ground under the circumstances, But here, it would be necessary to estab- 

lish first that compulsory retirement can be a proper cause under this 

Agreement. I find it cannot. 


Since it appears the parties intend and desire to also litigate 
whether in fact safety considerations require the compulsory retiremnt 
of all pilots at aze 60, the question becomes whether it is just and 
reasonable to presume that no pilot should be allowed to perform as 
a pilot after age 60. As to this, the following evidence should be observed: 
(15 regarding the individual pilot whose grievance gave rise to this dispute, 
there is no question but what he is fully qualified physically to perform 
his duties beyond age 60; (2) as the Carrier apparently never intended 
to retire the grievant involved herein exactly at age 60, but rather planned 
to have him continue for about 3 months, there seems to be som doubt even 
in the Carrier's mind that an exact chronological age automatically renders 
a pilot unfit; (3) medical testimony given by and quoted by the same expert 
is in almost hopeless conflict as to the exact age when a pilot becomes 
a hazard; (4) federal authorities have chosen to attribute nearly all 
airplane accidents to weather conditions, mechanical failure, or other 
causes not related to pilots! physical deficiencies; (5) temporary physical 
impairment can occur in a given individual at almost any age, and this 
is the apparent reason that commercial airplanes carry co-pilots, regard- 
less of the youth of the pilot; (6) the Carrier here has shown no relation- 
ship between age of pilot and accident frequency from its own experience 
or from any other carrier's experience; and finally (7) the normal way 
to determine physical ability or inability is through reasonable and 
universally accepted medical examinations, which are available to the 
carrier here. 


Thus, there is no testimonial basis and no "fact of life" of which 
we could be expected to take a kind of "judicial notice" that supports the 
view that it is unsafe to let a pilot perform after the age of 60. This 
is not to say that there is not some age - say 90 = when we would take 
judicial notice of physical impairrent beyond all reason. It is enough to 
say that the evidence here does not support the theory that attainment of 
age 60 is in itself enough to disqualify a pilot. 


Therefore, I do not think that enforced retirement at age 60 can 
be a proper cause for discharge as applied to the instant dispute, and 
the grievance will be sustained, 
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After careful consideration of all the evidence, and upon the 
foregoing findings of fact, it is hereby awarded that the Fred T. 
Kelly grievance is sustained, and the Carrier shall not terminate 
his employment because he has reached the age of sixty (60), and 
the question submitted is answered in the affirmative. 


July 31, 1959 
s/ Carl R, Schedler 
arl R. se er, Impartia 
I. ¥, cardner, ALPA Designee anley irtz, Carrier Designee 
. He Pelton, signee H. W. Caward, carrier Designee 
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ITTM 3 


Independent studies of the problem of pilot aging have been made by a 
variety of individuals and organizations. None of them were able to correlate 
pilot age with pilot proficiency. Typical examples of their findings follow, 


1. Federal Agencies 


In July of 1956 the CAA Office of Aviation Safety published 
a study entitled, The Age Distribution of Captains in Air Carrier 
Accidents which attempted to discover “trends accident rates with 
pilot age.” Even after weighing accidents and numbers of pilots in 
each age group to provide an equal basis for comparison, no statis- 
tically significant trends were discovered. 


2. Both the Air Force and the Naval Bureau of Aeronautics. 


In the hearings concerning S. 1045, a bill to create a Federal 
Department of Civil Aviation Medicine, Brigadier General Victor A, 
Byrnes (MC), USAF Director of Professional Services, Office of 
Surgeon General USAF, was questioned by Senator Monroney on whether 
the Air Force needed men with faster reflexes, etc. to fly their 
latest aircraft. General Byrnes replied, in part,"...Experience 
you see does a great deal for the individual. What we have tried 
to determine is the point at which experience no longer compensates 
for the decreased capability of the individual. And this has not 
been determined to date. We are still working on it. We are and 
the Navy is. And we have not been able to come up with any single 
physical measurement nor determination of age which will allow us 
to states at this age this man comes off; at this age he is 
all right..." # 


3. The Aerospace Medical Association (then the Aero-Medical Association) 


Dr. W. R. Stovall, then Chief of the CAA Medical Division, 
has recalled, "Early in 1952 General Harry G. Armstrong, in his 
capacity as president of the Aero Medical Association, and I as 
president elect, requested the Doolittle Airport Commission to 
consider the civil medical problem, since we believed that it was 
pertinent to their field of inquiry. General Doolittle in turn 
requested the authoritative medical opinion of the President's 
Health Resources Advisory Conmittee...(which)...made forceful 
recommendations to General Doolittle, and in consequence the 
Airport Commission recommended the pilot aging study with which moet 
of you are familiar." 


* Hearings before a Subcommittee of the Committee on Interstate and Foreign 
Commerce, United States Senate, Eighty-Fifth Congress, First Session on 
S. 1045, April 1, 2, and 3, 1957,.P. 36. 
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"This recommendation has fared better than myriads of other 
committee recommendations. It has been incorporated as part of the 
President's National Air Policy and the Secretary of Commerce 
has been directed to collaborate with the Aero Medical Association, 
the Civil Aviation Medical Association, and the Flight Safety 
Foundation in the study of this and allied problems, "# 


The Aero Medical Association appointed a committee of 
distinguished specialists in aviation which studied the "problem 
of the aging pilot" over a period of several years. Essentially 
their conclusion was that this "problem" is so highly individ- 
ualized that they were unable to relate a pilot's functional 
age to chronological age with a validity acceptable to them as 
medical scientists. 


The Civil Aviation Medical Examiners Association 


CAA Forums were held by the Civil Aviation Medical Examiners’ 
Association in conjunction with the Aero Medical Association Con- 
ventions in 1952, 1953, and 1956 at which the "Problem of Pilot 
Aging" was a main agenda item. In each case the consensus was 
that chronological age is not an adequate measure of the time a 
pilot should stop flying. 


Air Line Medical Directors 


(a) In March of 1952, as a member of An Air Line Medical Examiner 
and CAA Forum panel held in connection with the Aero Medical Asso- 
ciation Convention of that year, Dr. G. J. Kidera, Medical Director 
of United Air Lines, was asked at just what age a pilot becomes un- 
safe for flying. Dr. Kidera replied, "I recently participated in 

a panel at Randolph Field and the subject there was, 'At What Point 
Does Experience No Longer Compensate for Physiological Change or 
Aging,' and we had some excellent comments. Of course, unfortunately, 
I don't know how anybody can possibly come up with the answer with 
what we have at hand..." ## 


(b) On September 22, 1954 while discussing "The Aging Pilot" at a 
meeting of the French speaking branch of the Aero Medical Association 
at Zurich, Switzerland, General Otis B. Schreuder, M. D., Medical 
Director, Atlantic Division, Pan American World Airways, stated 

"The question then evolves, when should a pilot be retired or discon- 
tinue active flying. In my opinion, there is no definite set age. 

It depends upon certain factors, namely, of course, upon his ability 
to accomplish his job efficiently. It is the functional age rather 
than his chronological age which is of importance." ##+ 


Stovall, W. R., M.D., Chief, Medical Division, Civil Aeronautics Admin- 
istration, "Federal Concern with Aviation Medicine," February 18, 1955. 


Kidera, G. Je, M.D., "Airline Medical Examiners and CAA Forum" Journal 
of Aviation Medicine, (October, 1952) 503. 


Schreuder, Otis B., M.D., "The Aging Pilot" presented at the Meeting 
of the French Speaking Branch of the Aero Medical Association, Zurich, 
Switzerland, September 22, 195). 
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(c) The late Dr, Howard K. Edwards, speaking on"The Aged and Retir- 
ing Pilot} told the 25th annual meeting of the Aero: Medical Asso- 
ciation that, "Our big problem today is not so much the age in re- 
tiring pilots, because I feel our approach to their retirement is 
very realistic; but the approach to retirement for the executive- 
class-individual in aviation is not very real... We need to make 
much bigger studies in taking care of our executive group and get 
them on a maintenance basis, pick up minor defects early and take 
care of them." # 


(d) Another panel discussion on the "problem of pilot aging" was 
held at the 26th annual meeting of the Aero Medical Association. 

Dr. Thomas A. Coates, then Medical Director of Ozark Air Lines, told 
that group: "It is my feeling that in dealing with the aging pilot 
the important thing to consider is not nis chronological age, but 
his functional age. The important factor to consider is, can the 
aging pilot perform his regular duties with efficiency and safety? 
Chronological age is certainly no gauge by which a pilot's efficiency 
and safety pattern can be measured. I know of no group of physical, 
clinical, or laboratory tests which will determine the chronological 
or the functional age of a pilot, nor can they determine how pro- 
ficient or safe he might be. Among pilots, just as among the general 
populace, there is a great differential in the functional decline of 
individuals, as they grow older. This process of functional decline 
is one of individual adaptation and should be dealt with on an in- 
dividual basis. The older pilot is a very valuable asset to his 
company. The older pilot has been exposed to the elements for a 
long time. He knows his airplane thoroughly. He has flown re- 
peatedly under almost every conceivable condition. He knows al- 
most instinctively whether to turn back, or to continue on course. 
An older pilot, who is mentally and physically alert, who is well 
versed in the operation of his aircraft, is certainly much more 

safe than the younger and more inexperienced pilot, who might have | 
had difficulty in checking out, and whose judgment and action in an 
emergency might be questionable.” 


"As pilots grow older they can compensate for the physical 
changes that come with age. Some functional capacities may decline, 
while others may improve. The aging pilot has had years of flying 
experience and for this wealth of experience there is no substitute. 
Over the years, the aging pilot has matured in accuracy, skill, 
judgment, endurance and precision." 


"In discussims like this we have referred to them as ‘the 
problem of the aging pilot'. To my way of thinking, the aging 
pilot, who has withstood the ravages of disease, who over the years | 
has maintained his functional capabilities, is no problem. He is ) 
a very valuable piece of human equipment. Far from being a problem, 
he is almost a blessing." #+ 


* Edwards, Howard K., M.D., "The Aged and Retiring Pilot," The Journal 
of Aviation Medicine, February, 1955, 73-75. 


J. Coates, Thomas A. M.D., "The Aging Air Line Pilot", The Air Line Pilot, 
June, 1946, 2, 1-15, based on address by the author to Aero Medic 
Association Annual Meeting, Chicago, April 16, 1956. 





6. 
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(e) The February issue of the Journal tion.Medicine contained 
a paper presented by Dr. Kenneth G. Bergin, Chief Medical Officer of 
British Overseas Airways Corporation at the Third European Congress of 
Aviation Medicine. Dr. Bergin's paper was entitled "Medical Aspects 
of Civil Jet Air Transport Operations" and covered the civil operation 
of Comet jet aircraft over a period of eight years. While discussing 
"Characteristics of Pilots", Dr. Bergin stated "A previously held 
conception that pilots for jet aircraft should be of the fighter 
pilot mentality has been proved to be misguided and, by the same 
token, any arbitr age limit of those c tent to fly is not 
supported by e Stonces In this sonnectlon it is = to 
remember That HtTs reaction time may be slower in an older person, 
in the final analysis of reaction to conditions due weight must be 
given to the value of experience in any set of circumstances - the 
older and more experienced pilot carrying out his task with an 
economy of thought and action which is not available to his less 
experienced colleague. In this context, it is important to 

remember that conversion to any new aircraft is not easy for 

certain persons by reason of the complexity of techniques and learn- 
ing required, to which jet aircraft are no exception; similar re- 
etrictions apply, however, to conversion to any different type of 
aircraft. It is important to stress here that the problems inherent 
in civil flying are fundamentally different in many ways from those 
met with in military operations. Experience has show that failures 
in training are not confined to the higher age group." *. 


Individual Aeromedical and Air Safety Specialists 


(a) “Insofar as mental ability is concerned, there are definite 
changes in such functions as ability to learn, memory, reasoning, 
and judgment, especially in relation to speed or ability to deal 
with complex factors within given units of time. Compensation 
takes place for every deviation, however, and if certain capabili- 
ties diminish others are enhanced. Thus, if a fairly profound 
decline sometimes occurs, compensation and changes in method often 
result, so that final achievement changes relatively little or 

at times may even increase. In regard to undertaking new tasks 
or duties, various studies show that attitude and motivation are 
often as important in the end result as deterioration in innate 
capacities." He also states, "In reviewing typical problem cases 
among the older pilots, it was found that most difficulties were 
attributable to the accentuation of defects already present, to 
flying experiences, or to personal adjustments rather than to the 
variable of age alone. Until more experience is gained, it would 
be unwise to set an arbitrary upper age limit for retirement from 
flight duty; each case should be judged on an individual basis... 
But in each case, functional age or fitness to perform their re- 
quired duties efficiently and safely should be made the basis for 
retirement from active flight duty rather than chronological age. "#«* 


Bergin, Kenneth G., M.D., ".ledical Aspects of Civil Jet Air Transport 
Operations", Journal of Aviation Medicine, February, 1959, 


“# McFarland, Ross A., Ph.D., "Human Fectors in Air Transportation," 


New York, McGraw Hill Book Co., Inc., 1953. 
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(b) Captain E. E. Rodley, currently operating Comet IV for BOAC 
was involved in the original training program when BOAC pioneered , 
Comet I, In November, 1957, he told the Flight Safety Foundation's 
Ninth Annual International Safety Seminar: "There had been a lot 
of talk previously about age limits, stemming, subconsciously no 
doubt, from mental pictures of military pilots adorned in 'G' suits 
and bone-domes. Our view was that there wore no physical barriers 
other than the normal medical standards, but what 'was' important, 
was that the pilot should have resisted the tendency, which comes 
with increasing age and experience, to believe that he had nothing 
to learn. He should be intellectually alive to modern thought in 
aviation. He should also be mentally alert and able to cope with - 
and remain ahead of - the vastly increased tempo of a new method 
of operation. This is most important. It will be seen then, that 
we were not asking for super-men - in fact the good average 

pilot seemed eminently capable of fulfilling our demands." * 


(c) On March 31, 1958, the Flight Safety Foundation submitted the 
final report in fulfillment of their $100,000 contract to conduct 

an independent survey of civil aviation medicine as it is applied 

and administered in this country. Their 27-man Medical Advisory 
Panel exhaustively reviewed the adequacy of present standards and 
made several recommendations for revision. It is of particular 
interest to note that there is no mention of a chronological age 
cut-off in their report and that they flatly stated, "No medical 
justification could be found for changing medical qualifications 

for airmen as the result of jet or turbo-prop transport operation." 


(a) Jerome Lederer, Managing Director of the Flight Safety Founda- 
tion and an international authority on air safety, wrote the 
aviation insurance underwriters: "Because the jet transport is 

a high performance airplane flying twice as fast and twice as 

high as current aircraft, manybelieve that they will require young 
supermen to fly them, Discussions with airline pilots and exe- 
cutives who have operated jets in scheduled service discount this 
belief insofar as physical requirements are concerned. The most 
frequent question concerns age. Age may create strong resistance 
to departing from long established habit patterns and concepts of 
operation. But there are no valid criteria that prove a man should 
stop flying at a given age. Some pilots are 'young' at 60, others 
are 'old' at 45. Pilots who have become 'set' in their ways, who 
rebuff new standardization procedures, will have great difficulty 
serving a thorough jet training course, regardless of age." i+ 


° Rodley, E. E., Captain. "The Selection and Training of Pilots for Jet 
Transport Airplanes," Flight Safety Foundation Ninth Annual International 
Safety Seminar - November, 1957. ; 


#*  PSF/CAA Medical Study, Report number 2, "Medical Aspects of Civil Avia- 
tion," Plight Safety Foundation, Inc., New York, March 31, 1958. 


“ee Lederer, Jerome, "The Jet Powered Transports," An Insurance Advocate 
Publication, The Roberts Publishing Corp., New York, 1958, 
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(e) In a speech given at an International Air Transport Asso- 
ciation Symposium on Pilot Training, Boeing's Chief of Flight 
Tests, A. M. "Tex" Johnston stated,..."I, personally, do not 
think that any age limit should be put on the selection of jet 
pilots." # 


(f) A recent editorial in the magazine Flight entitled "Realistic 
Physical Standards" commented: 


"Considerable attention is being given to age and health re- 
quirements for various categories of pilots by the Federal Aviation 
Agency and numerous proposals are being made that suggest our present 
civil air regulations are too loose in this regard, 

"Rigid physical standards are necessary in airline, in mili- 
tary operations, and in special commercial piloting jobs. All 
evidence points to the fact that these standards are high and have 
been for many years. While an older man's reflexes may not be as 
positive or as quick as a younger man's, we go along with the belief 
that each case should stand on its own merit and an empirical age 
limit on air transport flying has few advantages to offer aviation 
safety. Some fifty-five-year-old pilots are in better health than 
some thirty-year-olds. 

"The Flying Physicians Association has gone on record with the 
Federal Aviation Agency protesting any changes in present medical 
requirements for pilots but suggested that the medical examination 
should be given by doctors who understand flying and something of 

He what it takes to become a pilot. It certainly makes sense that the 
, knowledge of the medicos making the examination is more important 
than all the bureaucratic rules one could possibly establish. 

"Dr. Charles M. Starr, president-elect of FPA, states that 
‘medicine is not an exact science such as mathematics or physics. 
We can not use a slide rule or an equation to tell how each individual 

| will perform. In medicine each person must be treated as an in- 
dividual case. Doctors qualified to speak on what is required 
of civilian pilots should be heard. For too long we've had people 
who know little about flying doing the enactment of regulations 
about the physical requirements. I believe it is time to consult 
the doctors who are pilots or flight surgeons before making any 
changes in the civil air regulations.!" #+* 


* Johnston, A. M. "Tex", Speech before IATA Symposium on Pilot Training, 
June, 1959, 


** Editorial, "Realistic Physical Standards," Flight, August, 1959. 
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(g) Dr. Herbert F. Fenwick, veteran flight surgeon, member of the 
American Medical Association Committee on Aviation Medicine and past 
president of the Aero Medical Association and the Civil Aviation Medj. 
cal Examiners' Association was asked for his personal views on this 
question. Dr. Fenwick replied: 


‘My opinion is, at the present time, no age limits be established 
for pilots regardless of the type of aircraft power being used, rather 
give very careful study to each individual's mental and physical con- 
dition before medical certification. I further am of the opinion | 
that the present physical and mental standards are sufficient regard. 
less of the pilot's age, or of the type of aircraft being flown." 


(h) An Aviation Medicine Symposium entitled "The Aging Pilot" was 
held at Wright-Patterson AFB, Ohio March 15-16, 1956. 


The following quotations are from a paper entitled Mental 


Adaptation of the Aging Pilot to Flying in the Jet Age which was given 
by Col. Walter A. Carlson, USAF (MC): ) 


(1) Individual Variations. “henever an examination of any 
species of complex organisms is undertaken it becomes at once 
appsreat that each organism is unique, that is, it is an individy| 
unto itself and that it differs in many respects from all others 
of its own species. These individual differences become much 
more apparent with age. Infants are pretty much 411 alike. They 
are within an inch or two in length of each other and weigh within 
a few pounds of each other and all are essentially completely 
helpless. As they age and are influenced by environment, educa- 
tion and experiences, the great variations that we observe at 
maturity become evident. Thus in older individuals of the same 
chronological age there are wide variations in such physical 
features as weight and height, structure and size of bones and 
muscles, color of skin and eyes, texture and distribution of hair, 
differences in visual acuity, in speed and strength of muscular 
reactions in skilled movement, and modifiability and conductivity 
of the nervous system. Less definite are such features as 
immunity to disease, responses to motivating influences and 
tolerance to thwarting, intelligence and ability to learn, general | 
emotionality and permanent moods, and potential levels of drive 
| 





and initiative. All these differ in degree from one individual 
to another. In fact there is no trait of mind or body which does 
not show these individual variations, Because of this principle 
of individual variation when any trait is measured in groups which | 
differ in age, numerous members of the oldest group will perfor 
more effectively than the average of the youngest group and many 
in the youngest group will be below the average in the oldest } 
group. Sage observers have long recognized these facts of 
individual variation and that biological and mental age does not 
exactly parallel chronological age. We are all well acquainted | 
with Osler's statement that "a man is as old as his arteries." | 
Here Osler relates aging variations to organic changes and implies | 
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that these changes are not directly determined by chronological 
age. Oliver Wendell Holmes cites psychological variation when he 
states, "To be 70 years young is sometimes far more cheerful and 
hopeful than to be 40 years old." 


(2) I am sure that the methods of adaptation and the degree of 
adequacy of adaptation in the case of aging pilots adapting to the 
jet flying age will be as varied as found in other situations in 
which adjustment is required. I have no doubt that many aging 
pilots are and will continue to adapt adequately and receive 
pleasure and satisfaction from participation in jet flying. 


(3) Mental adaptation of aging pilots to the jet flying may be 
expected to cover a range from good to completely unsatisfactory 
and I expect that we will find instances of all kinds regardless 


of whether we finally impose an age limit for jet flying. 
(emphasis supplied) 


(4) In summary, a number of factors have been listed which affect 
man's behavior and his ability to adapt to new situations. Some 

of these are changes in his psychological functionings which 

occur as he grows older. Some are experiential in nature which 

by accumulative effect influence his reactions. I stressed that 
individuals vary greatly in all things and this should be 
remembered in considering these changes and reactions to experience. 
Adaptation of aging piliots to the jet fiying age may be expected 

to show this individual variation and range from good to poor, and 
adaptation methods will also vary greatly. 
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ITEM 4 


Many investigators have studied the relationship between physiological and 


psychological functions and chronological age. The following are typical 


comments: 


ie 


2. 


“Curves of aging, though accurately drawn, may be false impressions. 

It is well to keep in mind that the trends observed are averages and 
that individual differences exceeded age differences. When declines 
are observed in averages, they must be interpreted in the light of the 
possibility that not all individuals suffer the decline to the same 
extent or in the same way. Important to remember is that in complex 
psychomotor activity the older individual learns to compensate for 
certain of his deficiencies. Indeed, in most industrial jobs it seems 
unnecessary to move workers prior to retirement asf to other operations, 
because of their age associated disabilities. . ." 


"In all the studies reviewed great individual difference in ability 
was the rule et all ages - young as well as old. There is no reason 
to believe that it is otherwise with ability to produce on the great 
majority of jobs held by people approaching retirement age. While 
fixed retirement age may be supported on other grounds, probably wide 
individual variations in productive capacity on most jobs indicate 
that selective retirement practices would, in general, prolong appre- 
ciably the productive life of workers yho are doing satisfactory work 
at age 65, the usual retirement age." 


"Generalizations about age trends must always be tempered by the 

realization that in no area of study does there exist adequate longi- 

tudinal data on the age changes during the latter half of lifg. The 

value of such longitudinal studies cannot be over estimated." 


"Lest we tend to over estimate the age changes in vision it is well 

to note that after exhaustive study, McFarland remarks, ' Although 
there is gradual impairment in visual functions with increasing age, 

the changes are not, on the whole, very marked'." 


"There are, of course, large individual differences in speed of 
response. Pronounced slowing is by no means characteristic of every 
older person. In his studies of speed of simple manual operation, 
Miles found that, of the men above 70 years of age, ‘the fastest 
third are able to perform at a level whose average is slightly higher 


bxleemeir, Robert 1., "Age Changes in Psychomotor Capacity and Productivity", 


Journal of Business, Vol. XXVII, No. 2, April, 1954. 
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than the mean range of the 60 year old group’, "9 


"The extent of the individual differences prompted Miles to conclude 
that ‘on the basis of his chronological age alone, it is scarcely 
possible to predict an individual's intelligence score to « degree 
much better than chance’," 


"Speed of visual perception shows similar individual differences.""” 


"Individual differences in abilities and in job demands make a fixed 
retirement age a highly arbitrary policy. Depending upon the charac- 
teristics of the individual in his job, decisions about continued 
employment, job shifting, or retirenept might better be made over a 
span of years than at any fixed age." 


"Most basic capacities hold up - indeed, in some cases, do not reach 
their peak - until well into the sixth or seventh decade of life."9 


", . . there have been many experiments conducted in the United States 
and elsewhere on the relationship between production and age, as 
well as between physical ability and age. We can experimentally 
determine, and many researchers bave, that as older persons age, they 
slow down. However, Birren wrote in Earning Opportunities for Older 
Workers that ‘before age 60, the effect of aging on occupational 
skille is practically negligible’. I would suggest that even after 
age 60 it may be negligible within limits which are practically 
important and appropriate to the industrial context. That is, 
industrial production is not measured abstractly, but in terms of 
certain limits determined in the industrial setting and, hence, 
within the limits of what people define as being a ‘fair day's 
work’," 


"In the Temple University study of 1952, some 97 companies, each of 
which employed a thousand or more persons, were asked to rate older 
workers in terms of productivity by quantity and quality. They 
rated 60% of their older workers as being average or above in quan- 
tity of production, and 92% as being average or above in quality of 
production, Breaking this down further, over half the older workers 
were rated as being above average in quality of production alone; in 





SBirren, James E., “Any Changes in Mental Abilities", Journal of 


Business, Vol. XXVII, No. 2., April, 1954. 


Siig. 


7pid. 


8ibid. 


Tibbitts, Clark, "Retirement Problem in American Society", American 


Journal of Sociology, Vol. XLIX, Jan. 1954. 


105 seen, Leonard Z., Older People and The Industrial Community, a 


report of the 1957 Spring Meeting of the National Social ‘lelfare Assembly, 
Phillipson, Elma, Ed., John B. Watkins Co., New York, 1957. (Dr. Breen is 
Director, Criteria of Aging Project, University of Chicago.) 
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fact, 70% rated in this classification. Further, 21% are rated some- 
what above or considerably above average in terms cf quantity of pro- 
duction." 


"McFarland has studied aging, especially with reference to transporta- 
tion, investigating many aspects of the functions of truck drivers and 
air line pilots. His group has issued two interesting volumes on 
highway transportation, with special consideration to safety factors in 
aging. They point out that hearing and vision decline with age; once 
you reach age 55, both begin to decline somewhat, but the variation 
between individuals is very large. A person in his middle eighties 
might have vision and hearing each better than many people in their 
forties and fifties," 


"sein fact, the variation in output per manhour within a group is 
greater than the difference between groups, so that you have, for 
instance, for the group age 55 to 6, many persons who have output- 
per-manhour rates which are higher than the average of the age group 
with the highest production records." 


We believe that references from Age and Behavior, A suv of the 
Literature by Dr. Wayne Dennis merit spec emphasis. s purpose 
was the "Assembling and the Presentation of Presently Available Infor- 


mation on Psychological Changes with Age". In his precis, Dr. Dennis 
summarizes his findings and includes the following caution: 


“While the findings just reviewed are reasonably well-established, 
throughout this survey several cautions with regard to these findings 
have been emphasized. Some of these cautions are as follows: 

"a. Most of these findings are based upon cross-sectional 
rather than longitudinal data. While cross-sectional data can show, 
for instance, that 20-year-olds today differ from today's 50-year-olds, 
they do not show what the present 20-year-olds will be like 30 years 
hence. Our present differences between age groups may be the result | 
not of age but of differences in education, experience, social outlook, 
etc. To study changes with age requires a longitudinal approach. 

"b>. Many studies show psychological loss with age. In inter- 
preting this fact, it should be kept in mind that most of the studies 
employ relatively simple tests, and, frequently, test devised originally 
for use with young people. A systematic search for performances in 
which older persons excel might result in a greatly revised picture 
of the later years. 

"c, Where psychological losses are established, the vocational 
significance of these losses usually is not established. For instance, 
it is relatively well established that older persons cannot repeat 
after one presentation as long a list of unrelated words and digits 
as can younger persons, but whether a reduction in memory span from j 
seven items to six items is critical for any occupation is unknown. 
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We need to know what behavior changes have occupational relevance. 

"d. Even when a psychological loss is shown to have occupational 
relevance, this relevance may hold only for the present work conditions, 
plant layout, machine design, etc. The possibility of changes in human 
engineering which may more than compensate for psychological changes 
should be considered, 

"e, Furthermore, psychological changes themselves should not be 
regarded as inevitable. If a psychological loss occurs, attention 
should be given to the possibility that such loss can be prevented by 
special training or by improving environmental conditions. 

"f, When attention is paid to differences between averages of 
age groups, sight should not be lost of the individual scores which make 
up these averages. All studies show that persons of any age vary 


greatly. As a result, one will find that even enongh, in_some regard, 
the averages o ar-olds an ear=-olds e e ere’ 
nevertheless man: or the 70-year-olds will earn tne game scores as 


m 3 e ear-Olds. Vv" dua. erences are muc eater 
an are age erences. asis supplied. 


",.. the data indicate too, that the relation of age to social behavior 
is not correctly described by any simple formula, such as that with 
increasing age man has fewer and weaker interests, or that he showed 
greater conformity to social demands, or that he had inferior capacity 
for adjustments. Even the facts now available show that the relation- 
ships between age and social behavior are very complex..." 


"Our meager data are sufficient to indicate that age is only one of the 
variables affecting human behavior. It is apparent that at no age are 
all men alike. Not all young men are interested in athletics, not all 
old men are interested in the past. Not all young men are delinquent, 
not all old men are law abiding. Individual differences in social 
behavior are very pronounced at every phase of the life cycle. For 
this reason, the most appropriate manner in which to assess any man 

or woman is in terms of his or her personal characteristics, rather 
than in terms of his age class." 


"To many, our survey of social behavior and personality may well prove 
disappointing. To be sure, there are age differences in social behavior 
and personality, but adequate knowledge of them must be achieved in the 
future. Even when research on age has been multiplied many times, it 

is likely that chronological age will be a poor index of personal and 
social qualifications and that individual assessment of these qualifica- 
tions will remain necessary." 
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Dennis, Wayne, Ph.D., Age and Behavior, A Survey of the Literature, 
Project Number 21-0202- » Repo umber Ll, chool o ation 
Medicine, Randolph Field, Texas, May, 1953, vi-vii. 

Ibid 

Ibid 


Ibid 








REVIEW OF THE FEDERAL AVIATION ACT 





882 


18. "Miles has reported the most extensive study of simple reaction time. 
He obtained a total of 863 subjects, ranging in age from 6 to 95 years, 
from the upper social strata of a small California town. The subjects 
were probably relatively homogeneous in several respects. The reaction 
time measures were two. One consisted in lifting the forefinger of the 
dominant hand in response to a signal. The second measure required the 
subject to respond by a foot response. The average times required for 
response at various ages are shown in Figure ).2, It will be noted 
that the time required for each type of response becomes less with 
increasing age until about age 20. After age 20 there is little or no 
increase in speed of response, and in the later years simple reaction 
becomes slower. The loss in speed occurs earlier on the part of foot 
reaction than on the part of hand reaction. This may be due to the fact 
that hand responses are much more highly practiced. The loss in speed 
of response is particularly marked after age 50, Miles reports the 
correlations of age with digital reaction time and with foot reaction 
time for the 50-95 age range to be respectively .45+.06 and .40+.06. These 
correlations, indicate, however, that even between 50 and 95 years of 
age, age is an inaccurate index of speed of reaction. Miles notes that 
while his twelve oldest subjects (average age 79 years) were relatively 
slow as a group, three of them had reaction times which were quicker 
than the mean for the entire group from 25 years of age onward." 


",.. Until more conclusive data are gathered, one should not be dogmatic 
about the influence of age upon liability to accidents. However, from 
the data available it would seem that in many activities, the period 

of greatest freedom from accidents occurs later than the period of 
highest sensory, motor, and intellectual abilities as measured by 
psychological tests." 


19 


20. "Researchers in other fields have been subject to criticism because 
of the manner in which their subjects were chosen, but no field has 
paid so little attention to the selection of subjects as has the field 
of psychomotor research. Those who have standardized intelligence tests 
have attempted to develop norms for the entire American population, and 
studies of public opinion are obviously invalid unless they represent 
the public, but when an investigator begins to study motor skills he is 
likely to be content with any convenient group of subjects. In making 
age comparisons, he frequently disregards the fact that his older subjects 
may have been subject to many selective and experiential factors differ- 
ent from those undergone by the younger subjects. 
"In other areas thus far surveyed, we have found a few longitudinal 
studies. In regard to psychomotor performances, we have found none, 
In view of the shortcomings of even the best studies in the field, we 
must be hesitant in arriving at any conclusions." 
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",... In other words, the age curves for different skills are not 


‘identical. Secondly, the greater part of the data on accidents shows 


that the maximum safety records are usually reached much later than 

the maxima of other aspects of psychmotor performances... Here, as 
elsewhere, the relationships between age and behavior seem complex. The 
relation between the demands of the situation and the capabilities of 
the person would seem to be an important factor in accident causation." 


"Individual differences at each age are as great for psychomotor 
activities as for any other type of behavior. In speed or strength 

or any other aspect of motor skills, there is overlapping even between 
20-year=olds and 7O-year-olds. Age alone, therefore, reveals little 
concerning a particular person's psychomotor skills." 


"With respect to age and vocational fitness we must conclude, in regard 
to psychomotor skills as we have in regard to aspects of human behavior 
previously discussed, that while age changes in performance can be 
expected, for any particular individual we cannot at the present time 
predict what this age change will be. In reaching decisions concerning 
particular cases, our present knowledge is of little value." 


",.. In general, performances which have early maxima are those which 
place an emphasis upon physical stamina and mental speed, whereas those 
activities in which older persons excel are those which are benefited 
by the accumulation of experience and knowledge, and the perfection of 
skills." 


",.. We particularly need researches aimed at determining the psycholo- 
gical strengths of the older person. Future researches may yet show 
that there was wisdom in the decision of the Constitutional Congress not 
to permit young men to hold the most responsible governmental positions. 
At the present time, however, we lack evidence for or against their 
judgment. It is in such significant areas that research is particularly 
needed." 


"A second weakness in our present knowledge of age, one to which 
attention has been called repeatedly in earlier pages, is our lack of 
data on individuals. We know that from decade to decade averages 
change, but we do not know how many persons, or what kind of persons, 
change. ... We know that the average memory score is poorer at 65 

than at 55, but we do not know whether a lose in memory ability during 
this decade consists of a small loss suffered by many or of a great 
loss suffered by few." 
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that we do not know their significance in terms of the normal activities 
of individuals. This point has been repeatedly stated in earlier 
sections, but its importance justifies a final emphasis here, Let us 
consider an example. We know a great deal about strength of grip in 
various age groups. Our data on this capacity are relatively good. But 
we do not know its relevance to life activities. What strength of grip 
is required to ride a bicycle, to park a car, to set an automobile 
parking brake? We do not know. Only if we can coordinate the abilities 
of man with the requirements of his world does our knowledge of abilities 
become useful..." 


".e. In regard to retirement, for instance, if some lower limit of 
proficiency were established as a criterion for retirement from a given 
position, it is certain that not all men would attain this criterion at 
the same age. In terms of maximum use of manpower, it would seem that 
a policy which involved the measurement of individual proficiency, of 
keeping all proficient men on the job, and of reclassifying others to 
tasks in which they do have adequate proficiency would result in more 
effective use of manpower than the application of rigid age rules." 


"The histologist inventories the individual tissues, the educational 
psychologist attempts to measure his overt abilities, whereas the 
physician seeks to remedy or in some cases prevent the breakdowns that 
are peculiar to the latter age periods. In studying aging, no one yet 
has adequately taken account of the individual's purposes and his 
accumulated experiences..." 


"The evidence seems clear that 65 is too early for mandatory professional 
retirement. It also seems clear that age should not be the sole basis 
of retirement, but remains so in most institutions because of delicate 
administrative problems involved in retaining some while retiring others 
of the same age..." 


"... Over LO per cent of the men past 65 are in the labor force. 
Between the ages of 65 and 70 nearly 60% of the men are in the labor 
force and even between 70 and 75 the labor force participation rate 
for men is 40%. Beyond 75, the rate is about 20 per cent, and it is 
important to bear in mind that nearly one-third of the persons past 
65 are past 75. No, people are not now retiring at age 65..." 
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ITEM 5 


Airline pilots and industry representatives have commented upon 


transition to turbine powered airplanes and their flight characteristics. 


1. 


At the 1953 ALPA Air Safety Forum, Mr. J. B. Fornasero, Chief of Flight 
Test at Boeing Airplane Company, presented a formal paper in which he 
stated: 

"Except for the large increase in speed and altitude there will be 
remarkably little difference, especially from a pilot's: standpoint, in 
operating turbo-jet transport aircraft compared with reciprocating pro- 
peller commercial aircraft in a:rline use today. ‘Jhat differences do 
exist are relatively minor and are easily recognized. 

"I sincerely believe that qualified airline pilots will find it easier 

to check out and operate a properly designed turbo-jet transport than 
they would to go from DC-3 or 4 operation into a Connie or Strato- 
cruiser. To back up these statements, Boeing has logged over 5,000 hours 
of B-47 test time and the Air Force has logged approximately 40,000 hours. 
We have constructed and successfully flown for many hours the B-52 which, 
in addition to combining many of the salient features of the B-47, has 
been designed for increased performance. Boeing has 18 qualified B-47 
pilots with various flying backgrounds. A poll of these pilots shows 
that without exception they consider the B-47 a relatively easy airplane 
to learn to fly. Once some experience is gained they would prefer to fly 
it over any reciprocating propeller aircraft. The Air Force has estab- 
lished a moderate but thorough training program and has experienced com- 
paratively little difficulty in either training or operations. The B-47 
operating and safety record is better than that of any other AF medium 
bomber with comparable history. Of course the B-47 has characteristics 


which, although not dangerous, would not be suitable for a transport air- 
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craft; but, this only strengthens the case that a properly designed 
turbo-jet transport would be even more adaptable and easily learned. 
"Pilots accustomed to operations with reciprocating propeller airplanes 
are immediately struck by the simplicity of engine operation in a turbo- 
jet aircraft. Except for start, fire control, or shutdown, the only 
engine control fe the throttle. A reciprocating engine-propeller com- 
bination is regulated by throttling or choking airflow to the engine. 
Efficient use requires complicated integration of RPM, supercharging, 
mixture and throttling. The turbo-jet engine is regulated purely and 
simply by fuel flow. All engine RPM, temperature, and thrust are con- 
trolled by proper fuel flow to the engine, and essentially all the pilot 
does is to position one control to result in the desired flight m@de. The 
engine fuel flow regulator then decides on a basis of RPM, temperature and 
pressure, how much fuel to meter to the engine. This resulte in greatly 
simplified engine and airplane operation and makes the cockpit look 
relatively bare." 

2. At the 1954 ALPA Air Safety Forum, Mr. Ed Bracher of Boeing Airplane | 
Company's Flight Test Division made the following statements: 

“THE PILOT IN THE JET 
"Past, efficient and safe operation is the criteria upon which any air 
carrier venture or operation is based. The sircraft will take care of 
the speed, and the efficient and safe operation is dependent upon the pilot. 
Past operations of commercial aviation have been safe because pilots flying 
the aircraft have been experienced and able. There is no substitute for ; 
experience and ability. Operation of jet transports will demand, as pre- 


vious commercial transports have, that the flight personnel be experienced 


and able. Older pilots will have no more difficulty in flying a jet than 








t. 
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the young man of twenty-five; in fact, the older, able, and experienced 
pilot will have an easier transition to the jets. He will find that the 
transition to a jet is no more complex or difficult than his previous transi- 
tion from a DC-3 to a DC-4 or a Constellation. The transition period will 
be devoted to becoming familiar with the mode of operation, new controls, 
etc., -- the airplane still flies like any other airplane, and still has 

the same basic control systems. Be reminded that progress and development 
in transport aircraft have been a series of gradual steps, each model being 
a development and improvement upon previous models and without a semblance 
of a radical departure from previous design or mode of operation. The fet 
is no different from previous model changes. 

"My own introduction to the jet age was direct from DC-6 scheduled North 
Atlantic operations to the six-jet B-47. I was slightly apprehensive, I 
must admit, but after my first indoctrination flight I realized that any 
apprehension was for naught as a jet was still an airplane but with slightly 
different techniques required. As a pilot, now somewhat experienced in jet 
operation, I feel safer in flying a jet than a DC-6, a Connie, or a Strato- 
cruiser. The jet is a simpler airplane to operate. Instrumentation in 
previous transport aircraft has gradually increased to the point that their 
complexity has increased the burden upon the pilot and induced confusion. 
The complexity of inetrumentation has reached the saturation point, and 
pilots will joyously benefit from the fact that the gas-turbine powerplant 
is simple in ite instrumentation requirements and that airframe manufacturers 
are initiating every effort to rid the flight cockpit of its complexity. 
And, then, the decrease in the number of operating systems that serve as 
drag in the event of engine failure is an added feature that simplifies 
operation during a possible emergency -- no cowl flaps and no propeller. 

The emergency check list of ten to twelve items has been reduced to approxi- 


mately four on the B-47. 
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The simplification of operation and the reliability of the gas-turbine 
engine have combined to make jet operation safe and reliable from the pilot's 
viewpoint." 

During the 1955 ALPA Air Safety Forum, Captain Henry S. Weigel of Capital 
Air Lines, in his paper which he presented had this to say: 

"In listing the advantages and disadvantages of the turbo-prop, I consider 
the following to be safety gains: (1) Simplicity of operation, especially 
when automatic fuel trimming comes into use. (2) Full take-off power 
available, except for field elevation, regardless of temperature or humidity, 
(3) 100% temperature accountability past all obstructions on take-off. 

(4) The reduced fire hazard due to the use of kerosene. (5) Propeller 
feathering features. (6) Reduced pilot fatigue due to less vibration. The 
only disadvantage apparent at this time is the rate of fuel consumption and 
all the problems connected with it. ....The airplane is essentially no 


different from any other,.... 


At the 1956 ALPA Air Safety Forum, the combined viewpoints of Mr. A. M. "Tex" | 


Johnston, Boeing Chief Test Pilot, and Mr. John Martin, Douglas Chief of 

Flight Test, were as follows: 

"The jet airplane will not be more complicated than today's large aircraft. 

If anything, they will be more simple to operate. 

"The jet aircraft will be almost as maneuverable on the ground as the 

equipment now being operated. 

"Maneuvering speeds for holding operations and maneuvering around airports 
should be similar to present-day large aircraft and range from 140 to 160 ’ 
knots depending on flap setting." 


At the 1957 ALPA Air Safety Forum, Captain J. T. Marsden (BOAC) made the 


following statements: 
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"We have evolved a technique which makes approaches simpler, especially 
instrument approaches. Instead of flying the aircraft at a constant air- 
speed and regulating the descent with engine power; we maintain a constant 
power and fly the aircraft within a speed band. Thus power need only be 
altered when either of the limiting speeds of the band is reached and 
further effect is required. 

"Once the pilot is competent in respect of these two fundamental changes in 
the aircarft's characteristics, then a turbine powered aircraft becomes 
just another machine eo far as handling is concerned." 

Dr. Ludwig G. Lederer, M.D. Ph.d., medical director of Capital Airlines, 

in a study reported in the August 1956 JOURNAL OF AVIATION MEDICINE, 
entitled, “Aero-Medical Aspects of Turbo-Prop Commercial Aircraft", stated 
"In our training program (involving the transition of 175 captains and 
copilots) we have not had a single pilot fail to check out in this aircraft." 
The following quotation is from Section XXVIII (conclusions) of the ALPA 
707 Evaluation Committee: 

"The ALPA Committee has been given the opportunity to consult with the 
leading Boeing Aircraft Company engineering and flight test personnel and 
is favorably impressed with the airplanes construction and flight handling 
characteristics." 

August 29, 1959, Captain Richard Craine, United Air Lines, wrote the ALPA 
Engineering and Air Safety Department as follows: 

"Being in the first class I could notice occasional minor rough spots in 
the ground school, however, nothing was left out and I am sure that the 
program has smoothed out by now. 

"As to flight handling and performance, I am very pleased. The plane feels 


good to me, especially in the lower speed and maneuvering configurations. 
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Lateral control and longitudinal stability are much better than I expected. 
The highly publicized dutch roll characteristics of swept wings should give 
us no trouble on the DC-8. I am sure you will hear more enthusiastic 

pilot reports as we gain experience." 

Captain H. A. Gurney, United Air Lines, had a similar reaction after 
transitioning to torbo-jet aircraft and wrote: 

"Twenty hours in a DC-8 hardly qualify me to speak with much authority. 
Bear this in mind as you read further. 

"The airplane flies like something I have always dreamed of. The controls 
are beautifully balanced and they are very effective. It has little of the 
‘swept wing' characteristics we were alerted to expect. No ‘pitch-up' 
except right at the stall - and then very little. A trace of ‘Dutch Roll' 
- but only when induced by rudder over-control or by the main gear wheels 
during a cross wind touchdown; even this trace of Dutch Roll is self | 


dampening. I am not being careless when I say that Douglas has done it 


again." 
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ITEM 6 


Pilot incapacitation problems are not confined to heart disease, nor is 
heart disease confined to a specific age group. 


1. 


2. 


The following story from the Los Angeles Times provides a graphic 
illustration of a major aspect of the pilot incapacitation problem. 


L.A. AIRLINER HALTS AS CREW IS TAKEN ILL 


PHOENIX, March 22 (Saturday) (f£) - 

A nonstop transcontinental passenger plane 
made an emergency stop at Phoenix last night 
after two crew members were stricken with 
food poisoning. 

The /BLANK/ Airlines Flight 3 landed 
at Sky Harbor Airport shortly before mid- 
night, delaying its flight from New York to 
Los Angeles for about half an hour. 

The two crew members, Co-pilot /BLANK7 
and Flight Engineer /BLANK7 were taken by 
ambulance to St. Joseph's Hospital. 

A hospital spokesman confirmed that 
they were suffering from food poisoning. 
They were reported in good condition. 


"Coronary sclerosis is definitely not a disease of any particular 
age, for it occurs in young people and it may be absent in the aged. 
Occasionally, marked coronary sclerosis and even coronary thrombosis 
is seen in infants; it has also been found in siblings (Menten and 
Felterman)." 

"Anatomic investigations on otherwise healthy soldiers in wartime 
have shown that at the ages of 18 to 20 coronary sclerosis is found 
in 0% of the necropsies. The average age of American soldiers 
killed in action in Korea was 22.2 years, and the incidence of 
sclerosis 77.3 per cent (Enos et al). In necropsies on 65 young 
soldiers during World War I, atherosclerosis of the aorta and 
coronary arteries was ,.6 per cent of all cases. In another series 
of 75 additional cases, the same observer found atherosclerotic 
changes in 57.3 per cent (Monckeberg)...'* 


"Since atherosclerosis of the coronary arteries occurs even in the 
newborn, coronary occlusion with myocardial infarction may occur 
at any age." (ibid, P. 39h) 


(Scherf, David, M.D., F.A.C.P., and Boyd, Linn J., M.D., F.A.C.P., 
CARDIOVASCULAR DISEASES =< 3rd Edition, Grune and Stratton, New York 
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An interesting case of myocardial infarction in a flyer was reported 
in the Newsport News, Virginia, Times-Herald, for 17 January 1956. 
"Roanoke <= (AP) -- A Piedmont Airlines! pilot died in a Roanoke 
hospital after bringing his plane back to Roanoke's Woodrum Field 
after the take off. The dead pilot is Lacy L. Sutton, 36, of Norfolk 
who turned back after taking off for Charleston, W.Va. He landed 
the plane and was rushed to the hospital. Dr. Charles Irvin, city 
medical examiner, said Sutton apparently died from acute coronary 
thrombosis. The copilot on the flight, Marvin E. Stokely, 29, of 
Norfolk, told officers Sutton first complained of being ill between 
Lynchburg and Roanoke. Sutton landed in Roanoke and during the 10- 
minute stop here the pilot sat in Piedmont's operations office. The 
pilot started feeling worse while the plane was warming up for 
takeoff but, the copilot said, Sutton decided to take off anyway. 
After the plane was airborne Sutton complained of sharp pains in 

his chest and had the copilot radio the tower for permission to 
return to the field. He landed the plane and taxied to the loading 
ramp. A Piedmont station agent, G. D. Sutphin, drove Sutton to the 
hospital. Sutton dropped dead in the emergency ward."* 


"Recent reports have shown that significant degrees of coronary 
sclerosis occur in young age groups. To evaluate this finding, a 
microscopic study was undertaken, utilizing autopsy material from 
222 aircraft accident fatalities received at the Armed Forces 
Institute of Pathology. Seventy per cent of our 222 cases, ranging 
in age from nineteen to forty-three years, showed some degree of 
of coronary sclerosis. Twenty-ore per cent showed varying degrees 
of definite restrictions of the coronary lumen. A marked increase 
in theincidence of restrictive coronary sclerosis is demonstrated 
in the age group of thirty to forty. It is our opinion that a 
definite occurrence of myocardial infarction in flight was found 
in three cases, and in one case myocardial infarction caused the 
accident . "s+ 


See also 

(1) Benson, 0.0.,"Coronary artery disease: report of fatal cardiac 
attack in a pilot while flying", Journal of Aviation Medicine, 
8:61, 1937. 

(2) Mos, W.F., Holmes, R.H., and Beyer, J.C., "Coronary disease 
among United States soldiers killed in action in Korea", 
Journal American Medical Association, 152:1090, 1953. 


(Yerg, Raymond A., "Common Medical Disorders Which Have Aero-Medical 
Implications", Aviation Medicine Symposium, The Aging Pilot, Wright- 
Patterson AFB, Ohio, March 15-16, 1956.) 


(Glantz, William M., and Stembridge, Vernie A., "Coronary Artery 


Sclerosis as a Factor in Aircraft Accident Fatalities", Journal of 
Aviation Medicine, February, 1959, P. 88.) 
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ITEM 7 


Recent studies have demonstrated that many currently held ideas regarding 


a deterioration with age of mental abilities and the ability to acquire new 


skille and knowledge are invalid. 


1. 


2. 


36 


"Dr. Irving Lorge, Columbia University psychologist, emphatically states 
that the capabilities of the aged are vastly underestimated. In giving 
experimental courses in Pitman shorthand and the Russian language, he 
discovered that students up to 70 years of age did well." ... 

"Dr. Lorge concluded from his work that oftea the chief handicap the 
older learner has is his feeling that he cannot learn. These attitudes 
are fostered in terms of what society itself is doing. Our culture ac- 
tually created the illusion that older people cannot learn." 

"A nationwide survey of new activities by states and public agencies 
for the aged shows educators agree that learning knows no age limits. 
Given proper motivation by good instructors, oldsters can learn new 
facts and skills..." 


"Popular belief in the inevitability of mental decline after age 40 or 
50 stems from early tests conducted on cress sections of the total popu- 
lation several years ago, explains Dr. William Donahue, Chairman of the 
University of Michigan's divigion of gerontology. These early tests 
showed younger persons were more intelligent that their elders." 

"But now - 30 years after the first test - a recheck of some of the 
'youngsters' by Iowa State College researchers has shown a considerable 
Bain in average intelligence scores. In fact, none of those taking the 
tests a second time did poorer than on their first attempt three decades 
ago." ese 

"Since 1928, researchers have had evidence that persons who maintained 
an interest in continuing their formal education pas the age of 50 
could do just as well as those taking the same course in their 20's," 


"Seventy-eight per cent of our executives are still remarkably intact 
in terms of higher brain functions, regardless of age, and many of them 
overlap in biological intelligence the performances of medical students 
25 years younger on the average. Twenty-two per cent, or approximately 
one in five, of the executives studied to date appear to be aging pre- 
maturely. This does not mean that these men ‘are through’. Many are 





+ Desmond, Thomas C., "Learning in Later Life", Today's Health, August 1957. 
2 SCIENCE DIGEST - July 1959 
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performing reasonably well in work that they are well accustomed to. 

It probably means, however, that they should not be loaded down with ‘ 
new and unfamiliar responsibilities, either in their best interest or 
those of their companies." 

“If the higher brain functions of 78 percent of our high-level executives, 
averaging 50 years in age, are comparable to medical students twenty-five 
years younger on the average, what happens to the notion that the brain 
wears out at some point on the calendar? Our results would certainly 
challenge this notion and at the same time indicate that approximately 
one individual in five is aging abnormally." 

"There appears to be general agreement that CASVD (Cerebral arterio- 
sclerotic vascular disease) is to be found in most individuals beyond 
some calendar age. But the combined evidence of fundoscopic examination 
(8), cerebral blood flow measurements (9), and autopsy findings (10) 

make it unlikely that CASVD is a necessary aspect of aging. According 

to such authorities as Dr. Russell Brain (11) in England and Dr. Irving 
Wright and his associates (12), in the United States, it would be a 
mistake to regard vascular disorders such as CASVD as predominantly 
afflicting the elderly and the aged. A substantiel proportion of 
sufferers are in the prime of life or younger." 


",..We should not therefore, lose sight of the fact that while the 
average score declined with age, every age group has great variability. 
Many 70-year-olds will earn higher scores on the Otis self-administer- 
ing test than the average 20-year-old." 


"Finally we may mention briefly a recent study by Fox who made extensive ; 
comparisons of vocabulary of 30 persons in the 0's and 30 persons in 

the 70's. Hach group was from a limited geographical area but each was 

similar to the general population of its respective decade in regard to 

years of formal education and in social-economic status. Extensive | 
comparisons of the two groups revealed no significant differences in 

vocabulary nor in quality of definitions..." 


"Although Thorndike's studies revealed some age differences in learning 
ability between 20 and 50 as measured by the time necessary to learn a 
given amount of material or by the amount which could be learned within 
a fixed time period, he found it quite possible to present 20~-year-olds 
and SO-year-olds with the same test. In other words, persons half a 
century old are apparently quite capable of learning anything that the 
average 20-year-old can learn - the difference lies only in the speed 
of learning." 


en 
Halstead, Ward C., "Biological Intelligence and Differential Aging®, 


Aging, A Current Appraisal, Webber, Irving L., (Ed.), University of 
rida Press, Ga e, 1956. 


u Dennis, Wayne, Ph.D., Age and Behavior - A Survey of the Literature. 
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"A comparison between the Wechsler-Bellevwe and the Babcock-Levy de- 
terioration indices was made by Fox and Berrin. Their subjects were 
50 persons age 60 to 69 who were institutionalised for social economic 
reasons, but who had no history of diseases or injuries which might 
affect intellectual functioning. The resulting correlation was -.16," 


"In summary, no study has found a selationship between any two of these 
indices which is appreciably greater than zero, Either these tests are 
measuring different kinds of deterioration or some or all of them are 
not measuring any form of deterioration." 


",..From these studies, it would seem that the Wechsler~Bellewe Index 
detects deterioration not only where it perhaps exists but also where 
there is good reason to believe it does not exist. It is clear that 
at the present time, so-called measures of deterioration mst be used 
with great caution," 


"For example, may memory testa have items in which a series of numbers 
are read to the subject and he is then required to repeat them in back- 
ward order. By increasing the length of the series, this can be made 
a very difficult test. There is an age decline on such items. But is 
anyone ever required to repeat numbers backward except in the presence 
of a psychologist? We do not know what experiences life may have 
brought to others, but this is one from which we have been spared. So 
far as we know, an age decline in this function may leave our lives 
totally unaffected." 


"Early in this chapter we called attention to the paucity of longitudi- 
nal data. Since we do not have such data, many questions cannot be 
answered. Because of this lack, we do not know whether the low scores 
typically made by the older people of today represent psychological 
losses or whether these persons have had such scores throughout their 
adult life. Longitudinal data are necessary to answer such a question. 
Longitudinal data would also show whether all persons follow fairly 
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closely the average curves which have been presented or whether some 

persons show early deterioration and others late deterioration. An 
examination of longitudinal data would make it possible to detect persons 

who undergo little or no loss with age in order to compare them educa- 

a socially, and medically with those who become pronouncedly 

senile." 


",.ePossibly in many instances younger men lack the means and older 
men lack the motivation which is required for many works of eminence. 
It is clear that curves of achievement and curves of ability to echieve 
need not be identical." 


",..At any rate, the divergence between the age curve for ability and 
the age curve for achievement challenges further investigation. Parti- 
cularly the finding that the peak years for some kinds of performances 
occur after age 50 is challenging, in view of the fact that no test 
results have yet revealed an ability which reaches its acme so late." 


"Little attention has been paid to the question as to whether the tasks 

which are included in mental tests are tasks which also occur outside 

the testing situation. This failure to find whether our tasks are 

naturalistic has been characteristic of psychological laboratory ex- 
perimentation as well as of mental testing. Brunswick has well ex- 

pressed the view that in order to generalize a finding encountered in 
the testing situation or in the laboratory, we must know that the test 
or experiment is representative of some class of performances." 


"In particular, we do not know that the subject's ordinary speaking 
vocabulary or reading vocabulary has been affected, although his 
vocabulary on the test exhibits a change. The significance of age 
change and age stability of vocabulary, therefore remains uncertain." 
",...What is needed is some sort of ecological study of where memory 
occurs and what kinds of memory are used. Until we know how memory 
is used in various situations, we cannot be sure that our memory 
tests have any applicability beyond the testing room." 
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AIR LINE PILOTS ASSOCIATION 
GETH STREET & CICERO AVENUE 
CHICAGO 38, ILLINOIS 
PORTSMOUTH 77-1406 


APPILIATED WITH A.FPL.-C.1.0 


SDT ani: aviemiediattsdisinantieaniniaienmniinat 


November 2, 1959 


In the Matter of 


CIVIL AIR REGULATIONS 
DRAFT RELEASES 59-4,,59-5, 59=6 
Concerning Establishment of Maximum Age Limitation for Pilots 

Supplementary Comments of the 

Air Line Pilots Association 

in Opposition 
In the brief of the Association submitted to the Administrator on September 25, 

1959, in opposition to his proposals to establish a compulsory chronological 
retirement age for air line pilots, the Association contended that the Administrator 
and the individual air carriers have available to them adequate remedies of a 
precise and tested nature to determine the physical and technical competence of any 
pilot without the addition of the proposed rule. The purposes of this supplementary 
comment are threefold: First, to summarize these remedies, explain their superiority 
over the proposal of the Administrator and point out that their proper application 
makes the Administrator’s proposal unnecessary and unfair. Second, to briefly 
review and analyze comments regarding these proposals which have been submitted 
by other interested parties, Third, to emphasize both the discriminating nature of 
these proposals and the fact that they do not really face one of the major problems 
they are trying to solve, i.e., that of the safety hazard associated with potential 


incapacitation of a pilot in flight. 


"SCHEDULE WITH SAPETY'* 
AB 
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PRESENTLY AVAILABLE METHODS FOR INSURING THE PHYSICAL AND TECHNICAL 
CCMPETENCY OF AIR LINE PILOTS ARE NOT ONLY ADEQUATE BUT DEMCNSTRABLY 
SUPERIOR TO THE ADMINISTRATOR'S PROPOSALS, f 
A. Methods and Procedures Available to the Administrator. 
Under present rules and regulations, the following procedures are avail- 
able to and utilized by the Administrator in determining the physical condition 
and technical proficiency of any pilot: 
1. The pilot is required to submit to physical examinations at least 


once every six months to determine whether he meets physical standards 


established by the Administrator, 


2. In the event that there is any question as to the physical condition 
of an individual pilot, the ‘dministrator may require further examination 


of the particular problem, 


3. In the event there is any question as to the physical condition 
of a pilot, the Administrator may require more frequent physical examina- 


tions. 


le In the event a pilot fails to meet any of the physical requirements 
prescribed by the Administrator and determined by his representatives, 
the Administrator is empowered to refuse to renew the pilot's medical 


certificate and, therefore, his right to utilize his pilot's license. 


5. Each pilot is required to demonstrate his ability to meet the pro- 
ficiency standards prescribed by the Administrator to a representative 


of the Administrator at least once every six months. 


6. A pilot is required to submit to additional tests of his proficiency 
either under test conditions or by observing his actual performance on 


the job at any time desired by the Administrator or in the event any 


doubt as to the proficiency of a pilot arises at any time. 
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7. The Administrator may prescribe such additional demonstrations of 


{ proficiency as he finds necessary. 


8, The Administrator may remove any pilot from flight duty under Section 
609 of the Federal Aviation Act at any time that he deems such action 


necessary in the interest of safety. 


9. The Administrator may initiate action to suspend or revoke the certi- 


ficate of any pilot he decides is not competent to fulfill the requirements 


of his pilot's certificate, 


B. Methods and Procedures Available to The Air Carriers. 

In determining the physical condition and proficiency of any pilot, an 
air carrier under existing law, regulations, and provisions of collective bargain- 
ing agreements: 

| 1. May remove any pilot from scheduled flying for the Company at any 


time management does not feel that he is physically fit or competent. 


2. May examine the proficiency, either by prescribed tests or enroute 


observation, of any pilot at any time. 
3. May require additional training for any pilot at any time. 


he May require the pilot to submit to physical examinations to determine 
whether he meets the standards prescribed by the Administrator for his 


pilot's certificate, 


S. May, if the air carrier wishes to go beyond these procedures and 
impose a chronological retirement age for its pilots, utilize the method 
Congress has provided under the Railway Labor Act which permits all 


parameters of this complex problem to be considered, (Each of the pre- 
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ceding procedures has been utilized in the past if, in the opinion of 

the carrier involved, individual circumstances required it, However, f 
no carrier has ever considered the establishment of a chronological 

retirement age for pilots of sufficient importance to utilize the pro- 

cedures of the Railway Labor Act which are the only procedures available 


with sufficient latitude to consider all aspects of the problem.) 


It is obvious from the foregoing that both the Administrator and the manage- 
ment of air carriers have available adequate means of determining the physical 
condition and professional competency of any pilot at any time through the utiliza- 
tion of tested and accepted procedures historically and currently employed to make 
these determinations for all pilots regardless of chronological age. Both the 
Administrator and the management of air carriers are obligated and empowered under 
present law, rules and regulations, and the provisions of collective bargaining 
agreements to immediately remove any pilot from flight duty who does not meet 
these qualifications. | 

The assumption that chronological age is any measure of competency or physical 
condition, or that adoption of these proposals will add anything to foregoing 
measurements, is fallacious and not supported by evidence. In the absence of such 
evidence, the Administrator is not empowered to adopt the proposed rule. 

If any air carrier management wishes to supplement existing provisions for 
the compulsory retirement of its pilots upon loss of either physical or technical 
proficiency with an additional provision for the retirement of its pilots at a 
specific chronological age, adequate means are available for this purpose. These 
presently available procedures are superior to the Administrator's proposals in 


that all parameters of this exceedingly complex problem can be considered and 


dealt with in a manner equitable to both parties, 
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BRIEF ANALYSIS AND REVIEW OF COMMENTS SUBMITTED BY OTHER "INTERESTED PARTIES" 


In order to facilitate analysis, the comments which have been submitted in 
response to these proposals have been divided into the following groups: 
le Organizations primarily concerned with aviation, exclusive of Medical 
Organizations. 
2. Medical.Organizations and individuals with medical background. 
3. Comments by individual air line pilots, 
h. Comments by other individuals active or interested in aviation. 


(A tabulation is included at the end of this Section). 


I. ORGANIZATIONS PROIMARILY CONCERNED WITH AVIATION 

In addition to the Air Line Pilots Association, comments were submitted by 
the Airline Dispatchers Association, The Aircraft Owners and Pilots Association, 
the National Business Aircraft Association, the National Aviation Trades Associa-= 
tion, the Air Transport Association, and the Flight Ingineers International Associa- 
tion. These proposals were aggressively opposed by all but the latter two organiza- 
tions. Even these qualified their support, and conceded the arbitrary nature of 
the proposals. 

The comment of the Air Transport Association is particularly interesting. The 
original deadline date for the submission of comments was extended at its request 
because in their words, "the proposals in these draft releases are considered by 
the airlines to have far reaching consequences and deal with matters of the deepest 
concern to the airlines", Finally, after recognizing the complexity of the subject 
and requesting an extension in order to thoroughly study the proposals, the ATA 
submitted a one and one-half page comment consisting of an introduction, a rejection 
of the age 55 turbo-jet transition cut-off, and two short paragraphs of generalities 
in support of the unqualified cut-off at chronological age 60, No evidence in 


support of their position was submitted, 


52355 O—60—pt. 3———-9 
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Its comment in support of the 60 cut-off stated: 


"The airlines recognize that any particular maximum age limit which 
FAA decides upon for the above purpose will necessarily be arbitrary. 


There will be pilots in any given group who would be in sufficiently 
Rood condition that they oot continue Tiying beyond the age Timi tationees 
(and) 


",eeFrurther, for the first time in the history of the airline industry, 
there are in the employ of the airlines a considerable number of pilots 


who will soon be reaching retirement age and who quite naturally and 
understandably wish to continue in their chosen profession. Thus , the 
problem is a growing one Which deserves action even though such action 
may be somewhat arbitrary.' (Emphasis supplied) 

We believe this comment recognizes both the arbitrary nature of these proposals 
and the fact that they involve industrial relations and not individual licensing 
considerations. There is no suggestion that the procedures which enable airlines 
to retire physically or technically incompetent pilots from flying are no longer 
practical, or that these procedures dramatically lose their validity coincident 
with the pilot's 60th birthday. There is only concern over the "growing" industrial 
relations problem of retiring competent pilots which it could solve by means of a 
"somewhat arbitrary" governmental regulation. To permit the Federal Aviation Agency 


to be used for these purposes would amount to prostitution of its basic functions, 


II. MEDICAL ORGANIZATIONS AND INDIVIDUALS WITH PRIMAPTLY MEDICAL BACKGROUND 
A. Medical Organizations 

The only aero=medical organization which had submitted comments by 
October 12, 1959, (two weeks after the extended deadline) was the Civil Aviation 
Medical Association, which organization consists of the medical examiners designated 
by the Civil Air Surgeon of the Federal Aviation Agency. Despite the fact that the 
brief comment contained in its submission seems restricted to turbine powered air- 
craft (it refers only to high performance aircraft, 100 plus lives, and five million 
dollar aircraft), their final paragraph indicates support for both proposals, 


The CAMA comment disturbs us because that Association consists of the indivi- 


duals upon whom pilots must depend for competent, impartial evaluation of their 
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right to continue to practice their chosen profession. We had hoped for a more 
thorough and comprehensive analysis of a proposal just one of whose ramifications 
can reduce the career earnings potential of pilots from $10,000 to $200,000, We 
feel further that not only does our profession deserve better treatment in the form 
of a thorough and comprehensive analysis of proposals of this type but that the 
responsibilities of professional organizations to the general public require it, 
There are admittedly cases where it is desirable to err conservatively on the side 
of safety. However, it is indefensible, and the cause of air safety is not well 
served, if that philosophy is used to cover up sloppy, inadequate, and incomplete 
analysis. 

The substance of the CAMA position seems contained in the following excerpt 
from a member's letter which is quoted in their comments: 

"eel would be the first to admit that psychologic age may occasionally 

differ from chronological age, but I just don't know how the difference 

can be’determined objectively. I am afraid flight checks, proficiency 
checks, etc., are too subjective to be the final answer." (Emphasis 
supplied) 

Nowhere in the literature have we found support for as close a relation= 
ship between physiological and chronological age as is implied here, yet this is 
characterized as a particularly apt analysis of the problem. Much more typical 
have been comments such as the following: 

"There is no scientific rhyme or reason for selecting '65! as the magic 

number separating the productive from tne non=productive, the healthy 

from the unhealthy. We see certain degenerative signs as men progress 

in years, but we also see many men 65 and over in better mental and 

physical health than persons 10 to 20 years younger." (Louis Orr, M.D., 

President, American Medical Association, emphasis supplied) 

When attention is paid to differences between averages of age groups, 

Sight should not be lost of the individual scores which make up these 

averages. All studies show that persons’of any age vary greatly. As 

« ee a eae o 

a result, one will find that even though, in some regard, the averages of 

20-year-olds and 70-year-olds may be quite different, nevertheless many 

of the 70-year=olds will earn the same scores as many of the 20-year-olds, 


Tndividual differences are much preater than age differences." 
Dennis, Ph.D., emphasis supplied 
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The contrast with CAMA%s contention that only in rare or "exceptional" 
cases is chronological age different than "psychologic" age is striking. It is 
particnlarly striking when one realizes its position is not consistent with 
concepts generally accepted in the literature, Additional examples of current 
thinking are given in the comments in opposition to these proposals previously 
submitted by this Association, 

We are also concerned with the assertion questioning the validity of 
flight checks and proficiency checks, It seems inconceivable that an actual 
concrete demonstration of ability to do the job should be questioned on the basis 
of excess subjectivity, We have previously discussed this subject on pages 23 to 
27 of our reply to these proposals, 7. is difficult to believe that it could be 
the position of this Association of FAA Medical Examiners that the calendar provides 
a better method of determining pilot ability than do actual demonstrations of pro- 
ficiency or that such demonstrations suddenly and dramatically lose their signifi- 
cance at midnight on the day preceding the particular birthday involved, Surely 
before such assertions can be given credence, they must be supported by data giving 
the studies which led to this conclusion, including such details as number of pro- 
ficiency checks observed, were flight simulator checks included, was a represen= 
tative sample of various pilot age groups included, etc, To make such statements 
purely on the basis of unsupported supposition and conjecture seems blatantly irres- 
ponsible, 

Finally we note that this is the only organized group in Aviation which 
supported the chronological age cut-off at 55 for transition to turbo-jet aircraft, 
This is an interesting contradiction of fact since the medical examiners concede 
the physical fitness of these pilots, The age 55 proposal is presumably based on 
training problems -- an area in which the medical examiner has previously claimed 
no particular knowledge, 


These comments may in part explain the opposition of many examiners to the 


position stated by their organization, 





— 
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Be Individuals with Primari 


When the comments of ind 


ly Medical Backgrounds 


ividuals with a medical background are considered, 


the wide variation of opinion within that group is immediately apparent. Also, 


apparent was a wide variation in 


air line pilot's job and the curr 


apparent familiarity with both the content of the 


ent procedures affecting him. For example, one 


doctor who supported these proposals also advanced the thesis that a six-months 


check-up, such as "some of the co 


mercial lines require", should be a mandatory CAA 


requirement for "all pilots of commercial stature over the age of 0". The facts, 


of course, are that the CAA (now FAA) has for many years required semi-annual 


physicals for all pilots of the category apparently being referred to, and that 


many airlines also require an additional annual (not semi-annual) physical examina~ 


tion, from their own or an approved outside medical department or facility. Other 
3 Qt z d 


comments proposed that the cut-offs 


cy 


e as low as 15 years, suggesting reversion to 


the concept of an "intrepid and daring birdman with the physical condition and 


maturity of a young athlete", The sparsivy of individual replies in addition to 


this variation in concept is much 


too great to be translated into anything reseme= 


bling substantial individual medical opinion in support of these proposals. 


The preponderance of individual air line pilot replies opposed th 





Particular weight should be given to the copilot replies in opposition to the draft 


releases for these individuals not 


only fly with the older pilots and therefore 


observe their performance first-hand, but have a short-term vested interest in their 


early retirement. It should not be necessary to comment regarding those few 


individuals who openly supported arbitrary governmental disqualification of senior 


pilots so that they could have their 


jobs. 
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IV. REPLIES FROM OTHER INDIVIDUALS ACTIVE OR INTERESTED IN AVIATION 

Every reply in this category opposed promulgation of these regulations. This 
unanimity of opinion is impressive, In addition, these replies from individual 
citizens who are not directly concerned with these proposals also indicate their 
emphatic approval and awareness of the enlightened concept of aging which is the 


official policy of other federal agencies and which is in accordance with the 


obvious desires of the Congress, 
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ANALYSIS OF ENDUSTRY COMMENTS RECEIVED 
BY THE FAA IN RESPONSE TO DRAFT RELEASES 


59-4, 59-55 AND 59-6 
To further analyze the subject of maximum age for pilots, the Association 


requested and received the entire docket of correspondence data, etc., from the 


FAA. Tabulation of this material into categories resulted in the following: 


No. of eo age =i age 
Classification Replies 60 ; 60 Non-Specific 


1. Aviation Organization 
Replies (*) 
Pai 














a 


2. Air Carrier Replies 2 1 (WAL) 


i” 
3. Individual Doctor Replies(**)| 19 zak 


. Medical Organization 1 
See seins 
in letter 
5. Individual Airline Pilot 
Replies 38 , 5 7 33 31 


6, Replies from Individual 
Citizens Active or 
Interested in Aviation 23 0 0 23 23 


(*) a. See ATA letter of September 28, 
b. FEIA comment not tabulated account inconclusive response. 
P 


(**)The responses of four doctors advocating limits considerably lower than those 
proposed have not been included because they were obviously based on a different 
frame of reference regarding an air line pilot's job. 
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ADDITICNAL CONSIDERATIONS 


A. Discrimination Against the Air Line Pilot 
The proposals advanced by the Administrator in the name of safety are obviously 


discriminatory against the air line pilot. For example, in the name of safety all 
pilots are required to pass periodic physical examinations deemed adequate for the 
type of flying they are permitted to do, with the periodocity and comprehensiveness 
of the examinations varying according to the class of pilot certificate involved, 
There is considerably more irony than logic in a philosophy of air safety which 
advocates grounding, on the basis of chronological age alone, only those pilots 
required to pass the most stringent and frequent class of physical examinations, 
and the only pilots required to periodically demonstrate retention of technical 
proficiency after passing their initial examination. It is our fervent hope and 
implicit assumption that when regulations governing our professional careers are 


being considered more weight will be given to the proposal'’s logic than to its irony. 


B. Irrelevancy of Data Submitted In Support of the Proposals 


1. The Administrator's "case" for a mandatory age 60 retirement appears, 
from documentation available, to be based solely on the increased mortality and/or 
incapacitation factor of older pilots. We have commented upon one phase of this 
problem on pages 31=33 of our original submission. However, even after accepting 
the Administrator's apparent +«sumpt.on that the only, or at least the major, kind 
of incapacitation which is currently a valid air safety problem is that associated 
with cardiac disease, it is apparent that the problem is not being squarely faced 
nor is it being significantly helped by these proposals. 

For example, in Draft Release 59-, 5, and 6 it is predicted that there will 


be 80 pilots who are age 60 or over in 1962, If these proposals are supported, it 


must follow that a significant contribution to air safety will be made if those 80 





——<—— (= 
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pilots are grounded, The male cardiac death rate for persons age 60 or over is 


1.3 per hundred, Applying this death rate to the 80 pilots results in only one 


expected cardiac death from pilots 60 or over in 1962, However, further analysis 


reveals that there will be at least 1800 pilots in the 5-9 age group. The cardiac 


death rate for this group is .3 per hundred which converted could be expected to 
yield 5 cardiac deaths, 


Looking further into the future, it was also predicted in the Draft Releases 


that by 1967, unless something were done to prevent it, there would be 250 airline 


pilots age 60 and over. This number results in the statistical likelihood of 3 


cardiac deaths. However, in that same year there will be over 3600 pilots age }:5 


ve 49 with a comparable probability of 11 deaths. 


The significance of these figures can perhaps best be illustrated if the 
Administrator's apparent premises are accepted in their narrowest context, This 
means that the following factors must be deliberately ignored. 


1. All incapacitations of the type referred to in pages 31 to 33 and 


related sections of the appendix in our original submission. (Actually we believe 


this is the greatest source of pilot in-flight incapacitation on the scheduled air 


lines.) 


2. All cardiac deaths among pilots age kh and younger. 


3. All cardiac deaths among pilots age 50 to 59. 
The years of regular "screening" through periodic company and FAA 
physicals to which pilcts are subjected, resulting in the termination 
of most pilot careers before sudden incapacitation strikes, 

Even with consideration of these four factors eliminated, we find that in 
1962 the proposal would statistically eliminate only one cardiac death while 
completely ignoring the 5 which would be expected in the l5-l9 age group. If the 
implementation of this proposal were postponed until 1967 the statistical elimina- 


tion of 3 pilot deaths could be expected. This is slightly more than 1/2 of the 
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number of probable cardiac deaths which can be expected in the 5-9 age group 
five years earlier and which, of course, are not given any more consideration 
by the proposal than are the 11] statistically probable comparable deaths in the 
45-49 bracket in 1967. 

Therefore, if one is only willing to accept the premise that the air safety 
significance of the in-flight death of a 49 year-old pilot is as serious as is the 
in-flight death of a 60 year-old pilot, support of this proposal on grounds of 
solving a pilot incapacitation problem becomes completely untenable, (The male 
cardiac death rate was used in this example because of current concern in this area, 
however, other rates or total death rates are equally applicable and show similar 
relationships.) 

If these proposals, then, do little more than shadow-box with the problem of 
pilot incapacitation even when viewed in ridiculously narrow emataiiahiine it is 
obvious that if all parameters of this subject are considered, their contribution 
would be, at best, infinitesimal. However, the Administrator's responsibilities 
in this area cannot be so characterized. His responsibility requires consideration 
of the total problem, and there is no rule, regulation, or other type of provision 
which contributes as much toward the solution of the problem of pilot in-flight 
incapacitation as does the provision of a fail-safe crew. In the event of in-flight 
incapacitation of any crew member, @ fail-safe crew enables the remaining crew 
members to take over safely in either normal or emergency situations. These pro- 
posals do not approach that type of protection. They imply movement in the direc- 
tion of greater air safety when there is barely discernible motion. The cause of 
air safety deserves something better. 

2. The overall content of replies submitted regarding the FAA proposals also 
merits comment. The case advanced in their support in the "Draft Releases" con- 


sisted primarily of unsupported assertions and gross generalities of questionable 
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relevance. Nearly every reply submitted in their support admittedly accepted 

them at face value. These replies, therefore, can be given little consideration 

if the premises on which they are based are not valid. Comments in opposition 
quarrelled vigorously with the Administrator!s basic assumptions, and this Associa-~ 
tion submitted a detailed analysis and refutation of their content. The Civil 
Aeronautics Board submitted the only other comment which contained additional 
evidence. This evidence not only did not support these proposals but indeed raised 
serious doubts as to their validity. 

It is conceded that rule-making is not properly accomplished by an election 
process. However, rule-making must then be supported by rational and reliable 
evidence. It is mandatory, therefore, that if the Administrator has any intention 
of proceeding any further with the FAA proposals, he establish an evidentiary pro= 


ceeding in which any facts in connection with these proposals may be fully developed. 


SUMIARY 

1. The only organized aviation group (non-medical) which supported the pro- 
posal to impose chronological age cut-offs on air line pilots was the Air Transport 
Association, which supported only one-half of the Administrator's proposal (the age 
60 cut-off) and readily acknowledged its arbitrary nature. Individual members of 
ATA strongly opposed the proposal. In defense of its position, the ATA states, 
",.efor the first time in the history of the airline industry there are in the 
employ of the airlines a considerable number of pilots (many of whom are admittedly 
competent) who will soon be reaching retirement age and who quite naturally and 
understandably wish to continue in their chosen profession." The compulsory retire 
ment of competent pilots at age 60 is an industrial relations problem, It is no 
more a licensing problem than would be th2 compulsory retirement of competent pilots 
at age 45. The only valid licensing consideration is the disqualification of 


incompetent pilots whether they are 35, 45 or any other age, It has been so 
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recognized since the beginning of commerc‘al aviation in this country. 

2. The only comment whic: was submitted by an organized medical association 
came from the Civil Aviation Msdical Association, and we have already commented 
upon its submission. We were particularly impressed by the wide variation in 
comments from individual examiners. There can be no question that there is a 
substantial difference of opinion within that group, 

The absence of comment from such groups as the Aerospace Medical Association, 
the Industrial Medicine Association, and the American Medical Association, is also 
of interest, for these organizations have strongly supported other proposals with 
medical aspects which recently have been advanced by the Administrator, The out- 
spoken opposition of the President of the American Medical Association to compulsory 
retirement has been widely reported in the public press, 

3. The Civil Aeronautics Board was tne only party commenting upon these pro- 
posals which submitted additional evidence, and the evidence which was submitted 
by the Board does not support the proposal of the Administrator. 

4. These proposals are obviously discriminatory against the air line pilot. 
Air safety and the welfare of the general public do not recognize such distinctions, 
The continually increasing density of all types of air traffic over heavily popu- 
lated urban areas makes consideration of all types and classes of aircraft operation 
mandatory. While today there is no available evidence justifying adoption of these 
regulations, if such evidence is developed in the future, it would not justify 
promulgation of regulations applying to only one segment of the total pilot popula~ 
tion. 

5. The proposals of the Administrator do not realistically attack the air 
safety problem of potential pilot incapacitation. They demonstrate a serious lack 


of perspective and completely unrealistic treatment in evidencing major concern 


over a few cases of potential incapacitation in the older age group while at the 
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same time a considerably greater number of potential incapacitations from younger 
age groups are disregarded, Regardless of the criteria used, each is an individual 
incapacitation case and should be of equal concern to the Administrator. Funda- 
mental logic, therefore, dictates that age per se cannot be the prime consideration 
but rather that there should be regulatory recognition of the need for policies and 
procedures that will insure safety in flight when sudden incapacitation, regardless 
of its cause, strikes any member of the crew. A fully qualified "fail-safe" pilot 
crew provides such safeguard. 

6. While it would be inconceivable to consider the promulgation of these 
proposed regulations without an evidentiary hearing on the issues, insufficient 
evidence has been submitted to justify initiating that procedure. the basis of 
available evidence, the arguments which have been advanced, and the comments which 
have been submitted in response to them, these proposals should be rejected in their 


entirety. 
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Mr. McMurray. In the light of all these facts, and we challenge 
anyone, everyone, and particularly the Administrator, to demonstrate 
their inaccuracy, it is clear that the rule accomplishes nothing in the 
public interest, and contributes nothing to safety in flight. The only 
thing that the rule does accomplish is the useless termination of the 
careers of experienced, highly trained, and efficient pilots, whose con- 
dition of health is unquestioned, and who otherwise meet every stand- 
ard required of any airline pilot. In the face of these facts, it is no 
wonder that this rule has been characterized as “unthinking, arbitrary, 
and capricious.” 

Upon the adoption of this unfortunate rule by the Administrator, 
the association informed him of our intention to ask the courts to set 
it aside and requested that its effective date be postponed until this 
matter could be finally decided. He refused. 

We requested the Federal district court in New York City to stay 
the effective date of the rule until it could be reviewed. The court 
refused stating in its opinion, in effect, that it should not interfere with 
the “expert opinion” of the Administrator. 

A request to the U.S. court of appeals for a stay met with a similar 
reply. The exact language of the court is as follows: 

It is not the business of courts to substitute their untutored Judgment for the 
expert knowledge of those who are given authority to implement the general 
directives of Congress. The Administrator is an expert in his field; this is 
the very reason he was given the responsibility for the issuance of air safety 
regulations. 

While an action for an overall review of the rule is still pending in 
the U.S. district court, no date for the beginning of hearings has been 
established. In the meantime, the individuals affected by the rule are 
trying to determine its meaning and their status of pilot is fully 
licensed. However, the company is prohibited from utilizing him for 
certain purposes. The use the company can make of him has never, 
to the best of our knowledge, been specified. Everyone remains con- 
fused. The Administrator will probably issue an arbitrary “inter- 
pretation” soon clarifying or confusing further his rule. 

Evidently, the Administrator is so expert and has such arbitrary 
authority under the act that as long as he follows the minimum re- 
quirements of the law as to notice, he may take any action he desires— 
no matter how arbitrary or capricious it may be. 

The retirement rule is a flagrant example to point up the necessity 
for amendment of the Federal Aviation Act so that review of the 
Administrator’s rulemaking will be assured. 

However, there are other examples equally potent. 

There are cases on record of pilots whose. certificates have been sus- 
pended or revoked for reasons which were at the time subject to re- 
view by the Civil Aeronautics Board under section 609 of the Federal 
Aviation Act. While such cases were pending before the Civil Aero- 
nautics Board the Administrator has summarily amended the Civil 
Air Regulations so as to require a decision by the Civil Aeronautics 
Board adverse to the pilot. One such incident occurred in the case of 
a pilot whose first-class medical certificate was revoked by the Ad- 
ministrator for certain medical reasons. The pilot claimed that the 
condition of his health did not preclude his right to a first-class 
medical certificate and he appealed the Administrator’s order to the 
Civil Aeronautics Board. This right is assured him by Congress un- 
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der section 609 of the Federal Aviation Act. While his case was pend- 
ing and before the evidentiary hearing could be concluded, the Ad- 
ministrator summarily and effectively amended part 29 of the Civil 
Air Regulations by issuing his official interpretation of such part. 
This amendment wholly disqualified the pilot and made it mandatory 
that the Civil Aeronautics Board so find, notwithstanding substantial 
evidence which the pilot might have produced in his behalf to the 
contrary. 

This device of summarily changing the operation of an existing 
regulation by “official interpretation” has been resorted to by the Ad- 
ministrator on more than one occasion. In addition to the foregoing 
example, we previously indicated to the committee the interpretation 
which has been placed upon the existing Civil Air Regulation No. 
40,354, “Flight Crew Members at Controls.” The amended interpreta- 
tion of this CAR by the Administrator reads: 

All required flight crew members when on flight deck duty shall remain at their 
respective stations * * * except when the absence of one such flight crew mem- 
ber is necessary in the performance of his duties in connection with the opera- 
tion of the airplane * * *. 

This “interpretation” was issued without any prior consultation, 
notice of rulemaking, or procedure. The “interpretation” still re- 
mains unexplained or defined. Rules obviously in conflict with it re- 
main undisturbed. 

Pilots are unable to comprehend what the rule means and simply 
cannot live within the letter of this regulation, but the Administrator 
is insistent, and there have been actions initiated in instances where 
the pilot left his position only for the purpose of physical relief. 

We previously pointed out to the sabooniimittie that under the 
— regulations of the Administrator a pilot may be scheduled to 

y for 12 continuous hours during an on-duty period of indefinite 
duration. 

The “scheduled to fly” trip may actually mean 14 or 15 actual con- 
tinuous flying hours during an on-duty period of 20 or more hours. 
A flight schedule has just been announced under which a flight crew 
will be assigned to fly 19 hours and 40 minutes during one continuous 
assignment. The on-duty hours, of course, will far exceed this time. 

Senator Monroney. Is that one flight crew ? 

Mr. McMurray. This was a schedule that came off your airline, 
Bill. Do you know the specific 

Mr. Mastanp. I don’t know where the figures came from. 

Mr. McMurray. Senator, I am sorry, I cannot comment on that 
question. 

Senator Monroney. Sometimes they have dual flight crews, and I 
was wondering whether that was a result of a single flight crew. 
Nineteen hours is certainly a very dangerous thing if that is being 
done. I remember when Mr. Masland was here before we checked up 
trying to find out what was being done to alleviate the abnormally 
long Biers on duty, although not in actual flight, being required by 
Pan American on their jet operations from London to Frankfurt or 
epeegen. 

r. Mastanp. To Copenhagen. 

Mr. McMurray. I will try to dig up a specific example and forward 

it to the committee. 
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Senator Monroney. We would like to find out what is going on. 
Nineteen hours—— 

Mr. McMurray. That is a long time to spend around a flight deck 
without relief. 

Senator Monroney. That would result in human fatigue and affect 
the efficiency of the flight crew. We would like to know the airline, 
the type of aircraft, and the route. 

Mr. McMurray. We will be glad to provide that, Mr. Chairman. 

When the pilots of one airline recently announced their intention 
to refuse flights scheduled for such extended flight periods, the com- 
pany, after failing in one court shopped around until they found a 
judge who issued an injunction forbidding the pilots from refusing 
such assignments partly on the basis that “they were not contrary to 
the regulations.” 

The Administrator is evidently unconcerned with all of this for he 
has taken no affirmative action. 

These results point up with equal clarity the necessity of providing 
review of the rulemaking activities of the Administrator, without 
which the rights of affected parties are always subject to summary 
adjudication and safety may be jeopardized. 

In June of 1958, the association’s president appeared before the sub- 
committee of the Committee on Interstate and Foreign Commerce of 
the House of Representatives at which time hearings were being con- 
ducted on legislation which ultimately resulted in the passage of the 
Federal Aviation Act of 1958. 

At that time, we foresaw the mischief which could ensue if no re- 
view was provided of the rulemaking authority of the Administrator. 
The following statement appears in the testimony to the committee: 
We believe that such changes te provide for review of decisions of the Admin- 


istrator in the promulgation of safety rules are vital for at least the following 
reasons: 

(1) The provision for review of decisions of the Administrator in this field 
is consistent with the remainder of the act. In every other case, provision is 
made for review of the decisions of the Administrator (such as suspension of 
certificates, physical standards, etc.). This is consistent with a system of checks 
and balances so as to protect against arbitrary use of authority without inhibit- 
ing efficient functioning. 

(2) The Board is the logical agency to review such decisions and such review 
is consistent with their function in other proposed sections of the act. It is a 
quasi-judicial agency which is equipped and staffed to perform this important 
function and will be performing related functions. 

The Board has been doing this job for many years. It has been working in 
many fields which don’t generally come to the attention of the public or the 
Congress. As I indicated, there are some 60 areas of regulation. 


We believe that statement is no less appropriate at this time. Ex- 
perience under the act demonstrates the diigors and possible arbitrary 
and capricious action under the present law. The situation permitted 
by this portion of the law is foreign to our concept of government 
and is not duplicated in other similar agencies of government. 

The experience also demonstrates that it is impossible to maintain 
an effective right of review under certain portions of the law while 
delegating arbitrary rulemaking authority in others as is attempted 
in the present law. If the Administrator does not desire to have his 
action reviewed, he promulgates the rule in such a manner that review 
is impossible. If he does not approve of a review action currently 
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in process or anticipated, he may merely change the rule under which 
the review is being conducted. il 

We propose to amend section 601 of the Federal Aviation Act of 
1958 by the addition of the following section: 

(d) The Civil Aeronautics Board, by its own act or upon the application of 
any affected person, may review any rule, regulation, standard or order issued or 
made by the Administrator under this title VI. The Board, insofar as practica- 
ble, shall give such review priority over other proceedings under this act. Upon 
such review the Board shall have authority in the public interest to revoke or 
modify any such rule, regulation, standard or order. Pending such review and 
determination thereon, the Board, by its own act, or upon the application of 
any interested person for good cause shown, may suspend the effect or opera- 
tion of any such rule, regulation, standard or order. Nothing in this subsection 
shall be construed as amending, modifying or repealing any portion of the 
Administrative Procedures Act. 


By this amendment, we would assure that all parties affected would 
have the right of review of any rule or regulation promulgated by 
the Administrator. What we are asking Is nothing more than an 
extension of the American tradition of checks and salenatl to power ; 
we earnestly feel that this amendment to the act is imperative. 

We next propose an amendment to section 313(a) of the Federal 
Aviation Act of 1958, by adding the following sentence thereto: 

Nothing in this Act shall be construed to authorize the Administrator to pro- 
mulgate or make any rule, regulation, standard, or order which shall have the 
effect of amending, modifying, suspending, limiting, or revoking airmen’s cer- 
tificates or an airman’s certificate, or of depriving or limiting any airman in 
the use of such certificate or of disqualifying any airman from operation pur- 
suant to such certificate, except after a hearing and compliance with the pro- 
cedures provided under section 609 of this Act. 

At this point I would like to take notice of the fact that Senator 
Engle, as I understand it, has already introduced bills in the Senate 
with this language contained therein, and we wish to thank him for 
his efforts on onr behalf. 

By this amendment, we propose to assure that the Administrator 
shall take cognizance of, and adhere to the mandates which Congress 
has already placed upon him, and which he has found the means of 
circumventing. It is our belief that this amendment is also impera- 
tive to protect and preserve the rights of affected individuals and as- 
sure to them the remedies which the Congress has sought to give them. 

Do you wish to question on this, or shall I proceed ? 

Senator Monroney. Go ahead with your summary. 

Mr. McMurray. In summary of our foregoing comment, and in ad- 
dition to the recommendations made to this committee on January 18, 
1960, we wish to emphasize our position on the following basic prob- 
lems upon which we have touched, and in which we need continued 
and increased attention by the FAA and other interested groups, as 
well as financial support from Congress : 

(1) A safe and efficient air traffic system capable of handling the 
present and future needs of our rapidly expanding air commerce 
would be a goal toward which we should never cease to strive. 

(2) Airports sufficiently equipped to insure safety of operation at 
maximum capacity is a requirement no less important; and this is 
true for those airports off the presently controlled airways as well as 
others. 

52355 O—60—pt. 3——10 
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(3) Enlghtened ATC procedures for turbojet aircraft are a neces- 
sity and the utter uselessness of the “see-and-be-seen” concept in this 
phase of aviation should be recognized and a substitute devised. 

(4) Devices and procedures must be developed to insure positive 
separation, and this program should be accelerated in view of the 
increasing number of high performance aircraft which will soon be 
operating at all levels of flight. 

(5) Meteorological requirements on the industry should be met and 
the Congress should insure that no budgetary insufficiency can be 
claimed as a reason for unsatisfactory solution of this problem. 

(6) We propose to amend section 601 of the Federal Aviation Act 
of 1958 by adding the sections I have already read, so I will not repeat 
them at this time. 

It has been a pleasure and privilege to appear before you and we 
wish to thank you for the opportunity. 

We will be glad to provide any further information you feel might 
be helpful. 

Senator Monroney. Thank you, Mr. McMurray. 

On point No. 1 in the summary, a safe and efficient traffic system— 
the Congress is wrestling at the present time with more adequate 
funds to provide for the equipment, staffing, and planning probably 
the greatest forward step in electronic devices that has ever been had. 
Airports unfortunately are not up to what they should be, but not 
due at least to the desire of this committee and the U.S. Senate, as a 
matter of fact. We have tried to pass adequate airport bills. 

The concept of inability to ap : in this day of 600-mile-an-hour 

lanes is on known, and if we fill in the gap with long-range radar 
it will be met. At lower altitudes, it will be more difficult to have 
positive control without complete installation of other devices that 
are available, 

The meteorological requirement—we had one of the biggest boosts 
for aviation weather in the Commerce appropriation bill, thanks to 
the help of the ALPA, and others, to make this possible. 

It leads down now, I think, to the two matters of the change in leg- 
islation that you suggest. I just was looking over the number of 
things contained in title 6, that the Administrator would be subject to 
review by the Board’s action, or by any affected person. 

I wondered if your real intent is to open up that broadly. You 
said section 601. 

The Administrator is empowered and it shall be his duty to promote safety of 
wens ey civil aircraft in air commerce by prescribing the revising from time 
oO ° 

(1) Such minimum standards governing the design, materials, workmanship, 
construction, and performance of aircraft, aircraft engines, and propellers as 
may be required in the interest of safety ; 

(2) Such minimum standards governing appliances as may be required in 
the interest of safety ; 

(3) Reasonable rules and regulations and minimum standards governing, 
in the interest of safety, (a) the inspection, servicing, and overhaul of air- 
craft, aireraft engines, propellers, and appliances; (b) the equipment and fa- 
cilities for such inspection, servicing, and overhaul; and (c) in the discretion of 
the Administrator, the periods for, and the manner in, which such inspection, 
servicing, and overhaul shall be made, including provision for examinations and 
reports by properly qualified private persons whose examinations or reports 
the Administrator may accept in lieu of those made by its officers and employees ; 

(4) Reasonable rules and regulations governing the reserve supply of aircraft, 
aircraft eugines, propellers, appliances, and aircraft fuel and oil, required in 
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the interest of safety, including the reserve supply of aircraft fuel and oil 
which shall be carried in flight ; 

(5) Reasonable rules and regulations governing, in the interest of safety, 
the maximum hours or periods of service of airmen, and other employees, of air 
carriers ; and 


(6) Such reasonable rules and regulations, or minimum standards, govern- 
ing other practices, methods, and procedure, as the Administrator may find nec- 
essary to provide adequately for national security and safety in air commerce. 

Those are generally some of the things that your amendment would 
open up, and I am wondering if you feel for the purpose of safety you 
should open up their review at the request of any affected person. 
This would go to the manufacturer of an appliance, propeller, deicer, 
tires, or almost anything else which are separate and apart completely 
from pilot qualifications. 

Mr. McMorray. Mr. Chairman, as you are aware, we were deeply 
involved in the promulgation of the Federal Aviation Act of 1958, 
itself, and we regret we have now been forced to the conclusion that 
it needs to be opened up this wide for this reason. 

Selfishly, I sup , we could say we want a review of just those 
things that diteatly aifect us, but what we have been led to be con- 
cerned about is actually the bridled authority and power that one 
individual in the Government possesses. 

For example, I am unaware of any other agency, such as the ICC, 
and so on, who fulfill similar functions. All of those agencies have 
two, three, and sometimes five people on them. Here we have one 
man, with no way to review the rule, and if he can pass a rule which 
can hurt our people, he can also pass a rule which may be unreason- 
able and can hurt the manufacturer or the company or whoever 
might be interested, so the only effective way to deal with the un- 
bridled authority would be to apply it to the whole rulemaking sec- 
tion which is what you read, I believe. 

Senator Monroney. That is right, this is a thing we tried to hit a 
middle ground on with the right of appeal to the CAB in matters 
requiring revocation or change in licenses of individuals, to separate 
it from the material aspects of air safety, foreseeing a time when 
maybe a great decision might have to be made by the Administrator 
to either ground or put limitations on the operation of certain air- 
craft without a hearing. 

Mr. McMurray. This is still being done, I think, I am not sure 
under what section. 

Senator Monroney. I think there is a temporary section regarding 
suspension on airworthiness of aircraft, but still I feel that you are 
asking for a return, practically, under this recommendation. To 
the same morass that we were in and where we get involved in the 
problems that do not affect the private right to fly. This is why the 
committee paid attention to giving appeal to the individual where his 
continuation in the business is necessary. This, of course, involves 
the question, which I think you probably raise here; namely, do these 
rights of appeal which go to the individual become less important 
when a whole mass of people are affected such as an overall limitation 
governing the right of the pilot over 60 to fly. 

Mr. McMurray. All we are asking for really is appeal by another 
competent body. We did take it to the courts, as I have illustrated, 
and the court said in effect that you people have given the Adminis- 
trator the authority to do it, he was within the law, and then wouldn’t 
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substitute their judgment for the expert. What we are asking for 
isreview by other experts. I don’t. wish to belittle the Administrator’s 
ability or background, but there are other people in the industry that 
have quite a bit of background and information, too, that we feel 
should be allowed to comment on this. 

Senator Monroney. That is true, but without derogation of the 
abilities of a judicial body, I think there is one pilot on the Civil Aero- 
nautics Board out of five members—a very able man—but they deal 
largely with economic regulations and things of that kind, so it makes 
it throw the thrust of everything, I think, practically, into a review 
and give any interested party the right of review without assuring 
any real benefits. 

r. McMurray. It may be some amendment to the language is 
required. We shared your concern when we got into this area, because 
we didn’t want to go back as far as we were before either, but in line 
with our democratic procedures the way it has worked out we see no 
alternative. 

Senator Monroney. That is true to a degree, but as a constant user 
of the airways, and all, I still hope they are kept safe, and those 125 
passengers on the 707 have democratic rights, too, and they are inti- 
mately concerned with the safety of operation, midair collisions, and 
many other things that lead to the passage of the act. 

e had to have some kind of direct action. Maybe it seemed arbi- 
trary to certain people who were pushed out of the airspace, or others 
who had to be cleared for flight in those areas. 

We appreciate your great contribution in this field, but I have one 
or two questions I want to raise. 

Yon mentioned a case where the rules were changed, on page 36: 

While his case was pending and before the evidentiary hearing could be 
concluded, the Administrator summarily and effectively amended part 29 of 
the Civil Air Regulations by issuing his official interpretation of such part. 
This amendment wholly disqualified the pilot and made it mandatory that 


the Civil Aeronautics Board so find, notwithstanding substantial evidence which 
the pilot might have produced in his behalf to the contrary. 


Mr. McMurray. It was a physical ailment, as I recall it, a heart 
problem, but previous to the present time—and this again gets to be 
a matter of much discussion amongst doctors, there are certain minor 
ailments that by exception the people have been allowed to fly and 
have been flying for several years. This gentleman appealed under 
the rule then in effect, and while it is up to be heard, the Administrator 
changed the rule and said this type is out, period. 

Senator Monroney. Is it your position, then, that in addition to 
the alleged arbitrary authority to issue rules that the Administrator 
not have the right to finally suspend or revoke licenses ? 

Mr. McMurray. What we are pointing out is with the authority 
he possesses, even the right of review we have can be gotten around. 
We feel this is a little severe, to put it mildly. 

Senator Monroney. On the absence from the flight deck, this is 
the reference you have on page 37. 

Mr. McMurray. That is correct. Did you want to comment on 
that ? 

Senator Monroney. Yes, sir; I would appreciate it. 
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Mr. McMurray. I don’t think there is a pilot in the business who 
disa in general with the administrative viewpoint that the pilot 
should be up front doing his job. All our people feel this way. 
Nevertheless, there are certain things that happen in the back that 

uire them to go back and see what 1s going on. 
 Perther, of course, the problem of standing up and stretching and 
restoring circulation over a 6- or 8-hour perand: is always there, as 
well as the requirement for personal physical relief. 

As a result of the problem which arose immediately after the in- 
ception of this rule, many of our conscientious ae are quite con- 
fused, and often one will say to me, “When will the Administrator 
apply the rule? If I have to go back for physical relief and I am 
gone 3 minutes, is that all right? If I am gone 5 minutes, is that too 
much? What kind of rule am I dealing with?” 

We don’t know the answer to it, a we can’t get the Administrator 
to tell us what the answer is. 

Senator Monroney. Have you had instances where a man has been 
absent from the flight deck for 5 minutes when complaint was made, 
when, in fact, he was going back for physical relief ? 

Mr. MsMorray. We have. 

Senator Monronry. Will you submit those cases for the record ? 

Mr. McMurray. Yes. 

Senator Monroney. Of course, you hit in this area which I think 
we all recognize is rather hard to figure out. Actually, I think, 5 or 
10 minutes relief perhaps after a long period of duty, stretching legs, 
going up and down the aisle is good. By the same token, people 
using the airlines become a little nervous when the pilot is sitting back 
there. I have often seen this and sometimes to my great help in dis- 
cussing aviation. I appreciate that opportunity to visit with them. 
If you had three pilots up there I wouldn’t mind, but somehow or 
other I have the feeling that having a copilot means having a copilot, 
and for most of the period of the flight, I am a little happier 
when I see both up in the cabin, or if I am extended the extreme 
courtesy, as sometimes I am, to be invited up into the cabin to visit 
with them there, I appreciate that. 

The people are appreciative of the fact that this brief relief is good 
for his aptitude aad: restoration, like it is when you are driving an 
automobile for a long period of time, except the strain of piloting 
an airplane is greater. 

Mr. McMurray. We agree, it is the approach and the lack of defini- 
tive statement and so on that give our people trouble. This we think 
is bad, and we are quite sincere in this conviction, Mr. Chairman. It 
creates among our people more unrest than should be there. There 
ought to be a way around there. Captain Hopkins has asked to com- 
ment briefly. 

Mr. Hopxins. The context presented in this particular presenta- 
tion was that this was a rule that had been on the books for a long 
time, and has been applied in a certain way and been recognized as 
applying in a certain way, and overnight the change was made with- 
out any discussion or consultation with the people that were involved 
in the thing. 

I think that is one of the things which disturbed us. 
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Senator Monronry. There are two complications. One was the 
rule had been in effect that both men were suy-posed to be in their 
seats ready to fly. Company booklets were instructing the pilots that 
he was sort of the major host aboard, and it was his duty to mix and 
make the people feel happy and comfortable and welcome aboard the 





flight. 

it was a situation that evolved to where if they wanted to hire a 
social captain, they ought to hire a social captain, and there are lots 
of ocean liners that do that. You have one captain to eat with the 
passengers, and another captain to run the ship. 

This is a matter, I think, of enforcement, and I wonder if it is con- 
tinuing—the pilots claim there was harassment there. Do you care 
to tell the committee if you feel it is improving or getting worse ? 

Mr. McMorray. Captain Smith wanted to make a comment on 
something we were discussing a moment ago. 

Senator Monroney. Yes, sir. 

Mr. Smirn. Mr. Chairman, I would like to go back to that section 
601 for just a moment. I must confess I haven’t read it for a couple 
of years, but as the result of one accident I was quite familiar with it 
at one time. 

There is another side of the coin in this connection, that sometimes 
the thought of airman’s certificates are considered to be the only area 
of interest. 

I believe in this section there is also reference to the word “ap- 
pliances.” 

Senator Monroney. Yes. 

Mr. Smiru. And in addition to those contained in the aircraft, there 
is also reference made to the work that should be done on appliances 
before they were permitted to become part of the aircraft. 

We are in a rather unique position as pilots. We are given a 
product that we attempt to become familiar with prior to it coming 
off the drawing boards. We have pilot groups working with these 
manufacturers, up through the certification of the aircraft perform- 
ance. There are many other basic components which we must rely on, 
and on which the complete safety of the flight is predicated. Flight 
instruments for one, electrical systems are another. 

We have taken strong issue with the current procedures which per- 
mit various basic components to be installed in these airplanes, and we 
have no means to effectively establish an intelligent standard. This 
was accepted by the CAB in the report of an accident in the New 
York area, where they, too, have criticized the so-called technical 
standards order. 

Senator Monroney. Was this the Electra crash? 

Mr. Smiru. In this particular case; yes, sir. We have found other 
cases where technical standard orders, which are bare minimum re- 
quirements, are used as a basis for putting basic equipment into the 
aircraft. 

The integrity of these basic instruments are established merely 
through the manufacturer stating that they meet the requirement. 
We have no familiarity with them until they come into service, and 
with the new aircraft being put into use, particularly with the philos- 
ophy going toward more and more electrical components, we would 
feel that this section certainly must be improved. 

Unfortunately, we have no machinery to accomplish it. 
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Senator Monroney. Of course, this works both ways, you might 
say. You have an appeal, but a man with new equipment thrown out 
also has that right of appeal. You have a very narrow line there as 
to how you get action to eliminate the bad and preserve the good. 
You could have quite a long hearing on this new altimeter, for ex- 
ample, before the CAB with all its other problems which took 18 
years to decide the Southern Transcontinental case which hasn’t yet 
been decided, and a few other things, and it is a question of just how 
effective your ¢ on machinery can be if it is gummed up with every 
single conceivable matter in writing, and we can’t just say parts 1, 2, 
and 3 of the aircraft, we have to say all accessories, and we try to 

rovide funds for staffing the Administrator. He is not just one man. 

e is at the head of a large and rapidly growing bureau in which he 
is seeking, at least, to find competent men to run the various sections 
of their sprawling agency. 

Mr. Smiru. Mr. Chairman, if I may, the only point of interest 
here is that when we utilize a piece of equipment in an aircraft, I 
trust everyone will agree this should do the job. We have an ex- 
tremely serious deficiency in our present basic flight instrumentation 
as concerns inadequate failure warning equipment. 

The industry has recognized this. We would look, under normal 
circumstances, to the Administrator to establish a basic requirement 
which will at least let us know when basic flight instruments become 
inoperative, rather than sitting there using equipment which we think 
is performing properly, and wind up killing a bunch of people. 

The procedure which permits a manufacturer to merely state that 
his equipment will do the job is rather unsound, to say the least. We 
do not believe it is too much to ask the Administrator to assure that 
the equipment, the basic equipment, flight instruments, radio, naviga- 
tion, and electrical system will do the job for us so we can transport 
people safely. Whether this would be specifically to the CAB for 
review, to my way of thinking, is rather unimportant. What we want 
is some leadership, and some sound basic rules to assure that the equip- 
ment will function properly. 

Senator Monroney. Well, I think we all are seeking that end. It 
is a question, though, of how you best arrive at it. Can you best arrive 
at it by a complicated series of appeals on this matter? Or by trying 
to receive information where this is breaking down without a long 
hearing and tieup of suspension orders and various other things like 
that before an appellate board which in the long run, as I say, has 
one pilot with wartime experience on it? 

I don’t wish to belabor the matter, but I wish to point out that 
some of the things we all were vigorously complaining about during 
that previous period that led to the transfer of safety rulemaking 
authority to the Administrator could very easily, by the broad scope 
of the amendment that you suggest, be returned to almost a “Ao 
nothing” position of activity in this regard. 

Senator Engle. 

Senator Enoie. Getting back to this matter of regulation which 
prohibits pilots over 60 from flying a commercial aircraft, do I under- 
stand that the pilot over 60 would be able to fly a charter flight 
carrying passengers ? 

Mr. McMorray. I don’t know. I think not under the Administra- 
tor’s rule, but he hasn’t clarified some sections of it. 
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It reads just as we read it to you, Senator, and in some discussions 
with the team down there—for example, I asked the specific ques- 
tion, this seemed to be desired for the safety of passengers, but they 
have cargo airplanes. Can he fly cargo? The answer to that was 
“No.” But he can leave the airline and go across the street and pick 
up the same airplane for a corporation and fly it anywhere, and, as 
a matter of fact, it may be of interest to you that the foreign air 
carriers down in South America, and so on, are finding a great bonanza 
of trained airline pilots because they can all go to work in other areas. 

Senator Enaue. No individual that reaches his 60th anniversary 
shall be engaged as a pilot in air carrier operations. 

Now, we had the supplemental air carriers up here the other day, 
and we were talking with them about the matter of the difference 
between taking on supplemental air carriage, where they individually 
ticket the passengers, and the case where charter flights are engaged 
in, where the whole aircraft is chartered, say, by a group. 

Do I understand that a pilot at age 60 would be considered danger- 
ous to fly 60 passengers in a coach-type airplane on a regularly sched- 
uled run, but would not be dangerous in carrying passengers chartered ¢ 

Mr. McMurray. Senator, as I pointed out earlier in the statement, 
we don’t have the answer to that. Now, the Administrator hasn’t 
clarified it to that degree. I don’t know what his application would 
be there. My presumption had been that it applied strictly to the 
certificated air carriers. Now, whether or not he figures that supple- 
ge group is certificated under this rule, I don’t know. He hasn't 
said. 

Senator Monroney. Under the staff memorandum, the rules specif- 
ically amend Civil Air Regulations, parts 40, 41, and 42. Part 40 
governs scheduled interstate carriers. Part 41 covers certification and 
operation rules for scheduled airline carrier operations outside the 
continental limits of the United States, and part 42 relates to irregular 
air carrier or off routes. There are 25 supplemental carriers that have 
been certificated. Some of the pilots of those who are now flying 
according to the court waiver I presume would be exempt from that, 
and the memo shows that small aircraft, air taxi, and other commercial] 
air operators would be subject to further study by the Agency. 

Trying to interpret generally, apparently one applies to common 
carriage, with ticket service, as we had evidence in hearings earlier as 
well as to air cargo. They do not apply as yet to the operation of 
small aircraft or air taxi service, or noninterstate charter service. 

Mr. McMurray. There is still some area of confusion, however. 
Mr. Chairman, because in our discussions with the carriers and the 
Administrator with respect to what type work these people could do, 
because they are few in number at least at the present time 

Senator Monroney. How many, would you say ? 

Mr. McMurray. Oh, I would say 17 to 20 effective immediately, 
and another 15 or 20 in the next year, and so on. 

We discussed with them, and it was the general consensus of opinion 
on the Administrator’s staff that the man could give the pilot a check 
ride, for example. When the pilot came up for a proficiency check 
he could give the check ride because there was no cargo or passengers. 
Then the question came out, How about route checks? I wag unable 
to get a definite answer out of the staff, and whether there is confusion 
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there or what the reason is, I don’t know, but at the present time we 
are not ~~ aware of what it means. 

Senator Monronry. The check pilot is never in command of the 
controls, he merely 1s using past experience of great value, and there 
is nothing in the regulation to prevent him from qualifying on any 
new equipment so that he could conduct these check rides; is that 
correct ¢ 

Mr. McMurray. I am inclined to agree, Mr. Chairman, but to date 
I haven’t been able to get an official interpretation out of the Admin- 
istrator saying that. Maybe we can, pretty quick. 

Senator Monroney. Senator, excuse me. wanted to clear up that 
part 42, because it is rather specific. 

Senator Enete. I notice the statement says that he may still fly 
any type of aircraft carrying cargo or passengers so long as he does 
not do so for a commercial carrier operating under parts 40, 41, and 
42 of the Civil Air Regulations. 

Mr. McMurray. That is correct. 

Senator Encore. That is in the statement, but that still leaves him 
carrying passengers in other categories, does it not? 

Mr. McMurray. That is correct. 

Senator Enotes. If he is dangerous because he is 60 years of age, 
then he is dangerous to those people, is he not ? 

Mr. McMurray. That would follow, but let’s not kick him out of 
those jobs, too, Senator. Let’s go the other way. Your statement is 
correct, though. 

Senator Monroney. Common carriage is different from charter or 
air taxi work and things of that kind. Sometimes you are willing to 
fly with a colorblind pilot if you know him and you are doing it your- 
self, but it would be hardly good to fly with one if he is coming into 
Idlewild. 

Mr. Hopxins. I think the problem that concerns the pilots is the 
method that was pursued. If it can be done in this case, it can be done 
tomorrow for someone 50 years old, blue-eyed pilots, or anything he 
wants to put out. The thing that disturbs us more than anything else 
is the philosophy that the ends justify the means, and that isn’t the 
American way of doing things. 

Senator Enete. I served in the California State Legislature for a 
while. We had automobiles on the road, about 12 million of them out 
there, it seems to me, or something like that, and in the fish and game 
laws, for instance, we would never delegate the authority of the legis- 
lature to lay down the basic rules. What Congress has done here is 
delegate legislative authority to an Administrator. In other words, 
he can write on a piece of paper, and it becomes law, enforcible, and 
depriving people of substantial rights, and subjecting them to civil 
and criminal penalties. 

Now, I have grave doubt about that procedure any time, anywhere, 
and our mngietare notwithstanding the fact that we had a multiplicity 
of automobiles, and everybody scratched their head and said, “How in 
the world are you going to put all the regulations in?”, nevertheless 
we wrote a motor vehicle code, clearly a matter of law, and the law was 
subject to enforcement in the courts, and not by somebody deciding 
that you were guilty and handing you a piece of paper. 
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Now, I just question the basic concept that permits one man to write 
on a piece of paper and have his words as an edict with the force and 
effect of law. I think it is wrong in principle. 

I agree 100 percent with what you say about this. The test here 
ought to be whether a man can pass an examination. I have doubts 
myself as to whether or not young pilots aren’t more dangerous than 
old pilots. At least the old ones have lived a long time, which is a 
pretty good indication that they knew what they were doing. © 

Now, getting over to this other matter, the matter of changing the 
rules in the middle of the game so that if they haven’t caught a fellow 
on the first go-round, they just interpret it or change it and thereby 
revoke or suspend his certificate, which constitutes a major penalty 
against a man. 

You might fine him $5,000 and not do him as much harm as taking 
him completely out of the air, when he has had it. 

Where does a man get a right guaranteed under the Constitution 
to be tried by a jury of his peers under this law? In other words, if 
he is cited for violation ana his certificate is taken away from him, 
where is his right to take the case to a jury and to be heard on the 
facts, de novo? 

Mr. McMorray. I think it is in the Constitution, isn’t it ? 

Senator Ener. I would like to find it in these regulations some- 
place. Is there someplace where one of these pilots who is cited for 
something and finds he has a right to go to court? If I go through a 
stop sign down here, I can challenge it. Maybe I would rather pay the 
$10 or $20 fine and not monkey with it, but if I get my hackles up 
and decide that I have been abused as an American citizen, I can also 
call on the court to try me. I have a presumption of innocence. I 
have the right to be faced by the accuser. I have the right of cross- 
examination. I have a right of trial by jury, and I have a right to 
be convicted by a jury of my peers by unanimous verdict. 

Now, what I want to know is where is that in here? 

Mr. McMurray. In the Federal Aviation Act? It isn’t anywhere. 

Senator Monroney. Oh, yes, it is there. The point we are arguing 
about is a different point. In a case of violation of air traffic rules, 
he can settle at the FAA level, or go to the court, or go to the CAB, 
can’t he? 

Senator Enete. As I read this—— 

Senator Monronry. Even if he is grounded for 10 days, he can go 
to court or the CAB. ; 

What we are talking about is a case much broader than that. He 
has these individual rights now, but what we are talking about is what 
can he do, en bloc, to a broad group of pilots, by changing the basic 
qualifications without an appeal. This is I think the strong point that 
you make here. 

Mr. McMorray. That is true, Mr. Chairman, but we have a great 
deal of anxiety, and it gets down to the basic concept as Senator Engle 
was talking about. If he wishes with this unbridled authority to make 
rules, we can make an appeal and the rule can be made ineffective. We 
don’t particularly like this, either, and I know of no place anywhere 
in Government, and I am not about to say that I know as much about 
government as you gentlemen do, but I do know of no place in govern- 
ment where this authority is possessed by one man. It is unique. 
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Senator Eneie. Your appeal is an appeal from a decision already 
made. 


Mr. McMurray. That is correct. 

Senator Eneie. And the appellate court acts upon the record. 
What I am talking about is where do you go? Let’s assume one of 
these pilots over 60 just said this order is bunk, it is wrong, and “I 
propose to fly anyway,” so they cite him for it. Where does he get 
his trial by jury ? 

Mr. McMurray. We have already had one trial by one judge. 

Senator Eneir. Where does he get his day in court ? 

Mr. McMurray. Under the present law, I don’t know. 

Senator Eneir. I am sure there must be an answer to that some 
place. Let’s assume a fellow says, “I am 60 years of age, and I would 
just as soon be a guinea pig on this and challenge this validity of this 
act, and I challenge the violation of any Jaw.” 

Now, where would he get his day in court? Is it simply on testing 
a regulation ? 

Mr. McMurray. I presume that would be the only way, because the 
regulation reads quite clear. 

Senator Enaue. Let’s assume it isn’t so clear. Let’s assume he hauls 
a charter flight and gets hauled in for it. 

Mr. McMurray. Then the regulation would be tested in court. The 
only problem we are confronted with there is that the court will not 
put its judgment in the place of the Administrator’s, so in effect you 
don’t have the same right to appeal you have under ordinary property 
rights, and so on, because there is no body of law for the court to use. 
It relies on the decision the Administrator makes. In effect, you don’t 
have a hearing on the merits. 

Senator Ener. Have you ever known a case where a pilot took it 
to jury trial? 

Mr. McMovrray. I don’t think I do. 

Mr. Hopkins. There have been court cases, I don’t know whether 
before a judge or jury. 

Senator Enawe. If there isn’t some place in this program where a 
man is entitled to call for a jury, I think the business is unconstitu- 
tional. Rulemaking authority is something else again. There ought 
to be a place where the rules promulgated by the Administrator could 
be reviewed. I think the chairman has something when he says ne 
may not get any more expert review in the second place than you had 
where it started, but you have the advantage at least of having a dif- 
ferent one. 

Mr. McMurray. Well, I can assure you, Senator, if you stand in 
the position of the people I represent occasionally, and the Adminis- 
trator makes a decision, it is a fearful thing to face, because you don’t 
know where to go for the relief you are talking about. 

Senator Enere. Thank you. 

Senator Monroney. Thank you very much. 

Did any of your other people have any comments? 

Mr. McMurray. There is one correction that should be made in the 
part of that statement that was read into the record, I think it was on 
page 22, almost halfway down the page, where the statement now 
reads: “There were 105 reported near-misses during the 15-week 
period, an average of one near-miss every 4.2 days.” 
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The secretary apparently made a typographical error there, be- 
cause obviously the mathematics don’t gibe. The one near-miss every 
4.2 days is correct, and the other figures, to make sure they are correct, 
I will have to send down to you after I return home. 

Senator Monroney. That will be perfectly all right. 

Mr. McMorray. Thank you very much. 

Senator Monroney. Thank you, Mr. McMurray, for your help. 

Due to the lateness of the hour, and the rather complete statement 
we feel sure Mr. Hartranft would give, we feel it would be an injus- 
tice to interrupt him in the middle of his statement. Unfortunately, 
I have the Health, Education, and Welfare bill coming up this after- 
noon, so I think we will have to adjourn until 10 o’clock tomorrow 
morning, if you will come back. 

These closing days of Congress make it difficult to fit everything 
into the pattern we anticipated. We will stand in recess until 10 in 
the morning. 

(Whereupon, at 12 noon, the committee adjourned until 10 a.m., 
Tuesday, June 7, 1960.) 
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TUESDAY, JUNE 7, 1960 
U.S. Senate, 


CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
SUBCOMMITTEE ON AVIATION, 
Washington, D.C. 
The subcommittee met at 10 a.m., Hon. Clair Engle presiding. 
Senator Enetz. The subcommittee will be in order for the further 
hearing of testimony on the review of the Federal Aviation Act. 
The first witness will be Rowland K. Quinn, Jr., president of the 
Air Line Stewards & Stewardesses Association, 55th and Cicero Ave- 
nue, Chicago, Ill. 
Mr. Quinn, we are glad to hear you this morning. Do you have 
a prepared statement ? 
r. Quinn. Yes, sir; I do. 
Senator Enete. You may proceed. 


STATEMENT OF ROWLAND K. QUINN, JR., PRESIDENT, AIR LINE 
STEWARDS & STEWARDESSES ASSOCIATION 


Mr. Quinn. My name is Rowland K. Quinn, Jr., and I am repre- 
senting the Air Line Stewards & Stewardesses Association, Inter- 
national. We appreciate this invitation to appear before this com- 
mittee. 

As a labor organization, representing the overwhelming majority 
of cabin attendants employed aboard American-flag lines, we have for 
many years utilized our influence and strength to help make the air- 
plane cabin a safer place in which our people can work and the 
traveling public can be transported; we have pursued this objective 
in collective bargaining, in our day-to-day relations with the airlines, 
and before State and Federal legislative bodies where our organiza- 
tion has actively sponsored and supported safety legislation. 

Through this statement we wish to provide this committee with the 
view of the Air Line Stewards & Stewardesses Association on the 
subject of airman certification insofar as it affects the cabin attendants 
serving in commercial air transportation. 

Admittedly, the functions of the airline cabin attendant include 
two diverse areas. One, as service personnel whose duty it is to care 
for the normal needs of the passengers; that is, serving meals, an- 
swering questions, and all the other sundry duties which the airline 
operator feels is necessary to sell his particular airline to the customer. 
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The second, in our opinion, the most important function of the 
cabin attendant is the responsibility for the in-flight safety of the 
airline passenger. This can be broken down into three important 
duties: 

1. Surveillance of passengers and cabin to prevent dangerous acts 
on the part of passengers. 

2. To take action to protect passengers in the event of decom- 
pression, turbulence; mechanical malfunction, illness, injury, or 
unconsciousness. 

3. To handle passenger evacuation in the event of emergency: crash 
landings and ditchings. 

In essence, the cabin attendant’s primary job is taking command 
of the situation in an emergency and directing the action of the 
passengers so that those passengers will be provided the maximum 
amount of protection in that particular condition. 

As recently as December 1957 the Air Transport Association of 
America officially took the position that the use of flight attendants 
aboard aircraft was solely for reasons of service to passengers and not 
for reasons of safety. 

We believe that a proper evaluation of the role of the porres and 
hostess in the safe operation of air transport would quickly expose 
the fallaciousness of this position. 

Basically, a planeload of passengers consists of a group which is 
untrained for coordinated, expeditious action in the event of an emer- 
gency. Unknowledgeable and existing, for the time being, in a 
strange environment, such a group always contains a few individuals 
who are beset by fear and anxiety, even under normal conditions. 
When an emergency arises, unless there is someone present who can 
be looked to “ authoritative leadership, chaos can be expected. 
Such chaos can result in a high loss of life, in, for example, a crash 
landing followed by fire. 

Thus, it is imperative that necessary leadership be assured for the 
well-being of the passengers by having on board a sufficient number of 
highly trained, mature cabin attendants. 

I wish to make reference to a recent study entitled “Emotional 
Behavior of Airline Passengers” presented on April 28, 1959, at the 
aan ee meeting of the Aero Medical Association, Los Angeles, 
valif, 

This paper was prepared by Dr. Glenn L. Bryan and Dr. Joseph 
W. Rigney. The full text of the paper has been attached as appendix 
A to this statement and I will soni comment upon the scams 
reported in the study. 

The bases of the study were questionnaires and informal interviews 
of 156 stewardesses from 3 major airlines operating out of Los 
Angeles. 

The purpose of the questionnaire was to develop some conclusions 
as to passenger reaction and the emotional behavior of airline pas- 
sengers on commercial air transports. 

The article draws the broad conclusion that airline passengers, as 
a group, tend to react in a very dependent fashion. Many ask the 
stewardess’ permission to do things that are obviously all right or 
ask questions that they could answer themselves. Fear of flying 
frequently shows up without any precipitating reason; that is, the 
aircraft is operating normally sail flying conditions are good. 
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By and large, however, the stewardess’ action causes the passenger 
to regain control of his emotions. The writers pointed out that this 
dependency of the passenger upon the hostess is exploited in an 
emergency. The passengers will invariably follow the instructions 
of this cabin attendant without question during an emergency 
situation. 

In many cases passengers have been incapable of instituting inde- 
pendent action when leadership has not been provided by a capable 
cabin attendant. Most important is the stewardess’ and purser’s duty 
to maintain passenger morale in known emergencies such as engine- 
out, engine fire, or ditching where panic must be kept at a minimal 
level among the passengers. 

The job of the hostess and purser requires judgment, ingenuity, 
skill, and independence in an area of the most difficult sort, not han- 
dling inanimate and usually predictable machinery, but large numbers 
of human beings of all ages, walks of life, varied national and racial 
backgrounds, under panic conditions. 

The hostess or purser must be trained in judging and handling 
people. Just as the pilot is trained to keep his mind geared to what 
he would do at each instant should an emergency arise through the 
failure of aircraft engine or structure or through storm or collision, 
so the hastess or purser must be trained to mentally assess the passen- 
gers from the moment she or he first sets eyes on them with a view to 
several objectives, as for instance, to single out psychotics or drunks 
who should not be boarded, or if discovered for the first time in flight, 
to handle with a view tothe safety of the aircraft ; to evaluate who are 
the able-bodied men who could be called on in an emergency; to 
remember where each passenger sits who is infirm or a child and may 
need special help in event of evacuation. 

It is obvious that to successfully fulfill the responsibilities required 
of a cabin attendant, the individual must be emotionally mature and 
have the capability to assimulate and retain training. 

Based on the conclusion that a cabin attendant’s primary function 
is that of a safety crew member, a review of most current airline train- 
Ing programs indicates that some of these training courses are highly 
deficient ; in some cases, the time and training given to safety is prac- 
tically nonexistent. 

Basic areas in which the cabin attendants should be given concen- 
trated training involve the following: first aid, fires (in flight, ground, 
and postcrash) fire extinguishers, window exits, door exits, exacua- 
tion procedures, as well as use of chutes and other allied equipment), 
liferafts, lifevests, and leadership. 

The trainees should be sufficiently trained in these basic areas so 
that they can operate efficiently without the aid of another cabin 
attendant or flight crew member (in the case of severe crash landing, 
only one cabin attendant may remain uninjured). 

_In those cases where safety training is provided, the percentage of 
time devoted to safety—as compared to that given to “charm” and 
other allied service training—is perhaps 5 percent of the total. And, 
in all cases, the safety training is given on a “group” basis, wherein 
each individual has little or no opportunity to demonstrate his (or 
her) knowledge and proficiency. 

For example, when training is given on the operation of emergency 
window exits, 30, 40, or 50 students are taken out as a group and put 
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in a transport plane; one student is chosen to go through the opening 
operation—with the instructor’s guidance—while the rest are expected 
to learn the process through observation. This is not the way to effi- 
ciently train cabin attendants for safety-emergency duties. 

The group method of training will suffice insofar as most. instruction 
is concerned, but it will not suffice without individualized instruc- 
tion in certain aspects, and in the testing of the trainees. 

No one can predict at this moment, how much training in emer- 
gency operation is or will be necessary; this can only be ascertained 

y the testing of cabin attendants—by an accredited agency—to de- 
termine their capabilities, or lack of them and then retesting them 
after additional training. The time devoted to safety training would 
undoubtedly vary depending on the complexity of emergency equip- 
ment on various types of aircraft. 

However, it is our opinion, based on previous experience, that no 
less than 25 percent of the total training time given the cabin at- 
tendants in their initial course should be devoted to the safety as- 
pects of their job. 

It is, of course, axiomatic that good training programs should be 
required. Today on some airlines there are no programs, as such, 
particularly in the safety areas; a girl is taken out to the airplane and 
shown the location of the exits and other equipment, and that is 
the end of the matter. 

To have a good training program (as a few airlines do have), there 
must be good training facilities. These facilities should be planned 
and executed with the same care as that given to the training of flight 
and maintenance personnel. 

This does not mean that training costs will skyrocket; actually, the 
additional cost would be minimal, particularly for those operators 
who already have the space and equipment available, but are not 
using it advantageously. 

Since the airline operators, in general, use similar equipment (air- 
craft, slides, etc.) , basic standards should be set up for the training of 
cabin attendants which would be met by all operators. 

For example, “individualized” training and testing is a must. If 
a class of 40 persons is given instruction on the proper operation of 
a window (emergency) exit, each of the 40 persons should be re- 
quired to operate the exit—not just 1 of the 40. 

Equipment necessary for the proper emergency (safety) training 
of cabin attendants should, naturally, be adequate; however, in too 
few instances if this the case. For example, if an airline operates 
several types of aircraft which are equipped with three different types 
of window exits, the school facilities should include operating “mock- 
ups” of all three types of exits. 

If the airline operates overwater aircraft, it would be desirable 
to have a mockup section of a fuselage and a water tank with which 
“ditching” exercises could be conducted. 

Whether it be in the proper operation of a window exit, or the as- 
sumption of necessary command to properly conduct an orderly 
evacuation from a burning plane, the cabin attendant must be trained 
and tested until he (or she) meets the minimum requirements con- 
sidered necessary for these activities. 

It is propesnd, too, that a responsible agency of the Government 
(probably the FAA) should conduct a survey of present and pro- 
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posed training facilities in order to properly evaluate—and rule on— 
the minimum requirements necessary to fulfill the safety needs of an 
adequate program. 

Once these requirements are determined, and put into effect, the 
agency should then set up procedures of testing and accreditation 
which will insure the meeting of these standards by the trainee cabin 
attendants. 

That the presence or absence of dedicated, intelligent, and well- 
trained stewardesses and stewards make the difference between life 
and death for large groups of people is graphically illustrated by com- 
paring the Northwest Airlines, Inc., crash at Sandspit, British Co- 
lumbia, January 19, 1952, and the Northwest Airlines, Inc., ditching 
at Puget ead Seattle, Wash., April 2, 1956. 

All factors favoring survival, with the exception of well-trained 
and efficient cabin attendants were present in the Sandspit accident 
and lacking in the Puget Sound case. The Sandspit plane was less 
than a mile from shore, did not settle completely in the water until 
after help arrived to remove seven passengers who stood on a wing. 
Its passengers were military men; it had life rafts and life vests; and 
all persons were able to evacuate the plane. 

The Puget Sound plane was 4 nautical miles from shore; it set- 
tled so rapidly and completely in the water as not to afford a place of 
survival for any person. 

Its passengers included non-English-speaking Korean women, chil- 
dren, and an invalid. It had neither life rafts nor life vests; the 
temperature was 40° in the water and no help arrived for about 40 
minutes. Thirty-six lives out of 43 aboard were lost in the Sandspit 
accident, 5 lives out of 38 aboard were lost in the Puget Sound 
accident. 

There was unanimity of agreement among all survivors in the 
Sandspit accident that the failure of the stewardess to brief passen- 
gers on the use of the life vest resulted in only one passenger being 
able to use his life vest. The crew were totally ignorant of both how 
to use the vests supplied and how to launch life rafts, so neither was 
used. There was equal unanimity of agreement among all survivors of 
the Puget Sound accident that the lives of most, if not all survivors, 
was due to the fact that one stewardess remembered that the seat 
cushions. were buoyant and saw to it that every passenger had a seat 
cushion before the plane sank. 

Another illustration of the critical importance of stewardesses hav- 
ing complete confidence in their stability to exercise and assume re- 
sponsibility for command and carrying through an evacuation is 
United Air Lines crash at La Guardia in 1947 when nearly 50 people 
died of suffocation without either stewardess or anyone else opening 
any door or exit from inside of the plane. 

As far as the law is concerned it is already settled in that domestic 
scheduled operations, the cabin attendant is a requisite crew member 
charged with safety functions. However, beyond this general re- 
quirement the cabin attendant exists in a veritable regulatory no man’s 
land. 

The present regulation requires at least one flight attendant for all 
flights carrying passengers in airplanes which have a seating capacity 
in excess of 10. It is, of course, preposterous to assume that one cabin 

52355 O—60—pt. 3 11 
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attendant can perform the necessary functions outlined in our pre- 
vious testimony on aircraft with capacities well in excess of 100 people. 

There is obviously no logic in requiring a cabin attendant for do- 
mestic carriers, while in international operations, flying over wide 
stretches of open sea where a ditching is a real possibility, there is no 
requirement for a cabin attendant. The regulations provide that the 
airline must provide minimum training for all its crew members on 
general safety subjects; however, the specifics of these training pro- 
grams are not defined and there is no process to insure that the cabin 
attendants successfully accomplish whatever training is required. 

To the best of my knowledge there is no standardization of the 
training cep emg that may be submitted by each individual carrier. 
Some airlines do, in our opinion, have adequate basic training pro- 
grams. However, others, particularly some of the smaller companies, 
confine their emergency training to the instruction of the location of 
fire extinguishers and the operation of the main entrance door. In 
these instances the total training time in emergency procedures must 
not exceed 15 or 20 minutes. 

it is not at all uncommon for airlines, in situations where properly 
trained cabin attendants are not readily available to choose any com- 

any employee; give him a brief explanation as to the location of the 
fire extinguisher and the door and send him off as a fully trained and a 
fully qualified cabin attendant. 

Under the appropriate provisions of the Federal Aviation Act of 
1958 (see asipindix B, p. 941) the Administrator has the responsibility 
for determining the qualifications and classifications of airmen; fur- 
ther determining that each individual meets these qualifications where- 
upon an airman’s certificate is issued. In spite of the obvious im- 

ortant functions the cabin attendant must fulfill, he is still not classi- 
ed within the definition of airman and no certification is required. 

The certificated airman accrues additional benefits in the way of 
Federal regulations which limit the time that he can be required to 
remain on duty, the hours he can fly during specified periods of time 
and provides minimum rest provisions for his protection. 

As a result of the failure to require certification of cabin attendants 
all such protections are denied the cabin attendants. There are no 
limitations upon the hours that a cabin attendant can be required 
to remain on duty and there are no provisions which will guarantee 
minimum rest for this classification of air crew member. In fact 
there are no controls of any kind as to the limitations of the use of a 
cabin attendant by the employer in commercial air as 

At this point I wish to point out to this committee that the Air 


Ministry of France has recognized the need for certification of the 
French cabin attendants and an excellent program providing mini- 
mum training and performance by the cabin attendant has been insti- 


tuted. 
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Certificates for successful completion for this training are issued 
to each individual cabin attendant. A program of a similar nature 
is sorely needed within the U.S. air transportation industry. 

The advent of jet aircraft in commercial service has reinforced the 
realization by the cabin attendant that two factors are acting in con- 
cert to the detriment of his performance. 

First of all, the basic training is grossly inadequate as procedures 
and equipment become more complex. 

Secondly, the new hires now being inducted into the cabin attend- 
ant classification do not in many cases measure up to the needs of the 
service. In fact, some of these newly hired cabin attendants are not 
capable of assimilating the necessary training, the retention of train- 
ing, and accepting responsibility for the implementation of acceptable 
emergency practices. 

If the situation is to be prevented from further deterioration the 
proper governmental agency must act, and act with dispatch to estab- 
lish minimum qualifications for this classification and establish certain 
basic training programs and techniques to be accomplished by each 
individual airline cabin attendant. 

The association proposes the following specific legislative and rule 
changes to insure that necessary minimum standards should be met 
in every case. 

1. That the Federal Aviation Act of 1958 be revised to specify 
that the cabin attendant will be certificated as an airman. 

2. That the Federal Aviation Agency issue airman certificates to 
each individual cabin attendant on the completion of an approved 
training program, the content of such program to be specified by the 
Federal Aviation Agency. 

3. That a minimum age limit or the successful performance on a 
test to measure the minimum maturity level of the individual be one 
of the qualifications for a cabin attendant certificate. 

4. That the rest provisions, on-duty time limitations and flight- 
time limitations that are presently applicable for airman classified 
as pilot be extended to cover the airman classified as cabin attendant. 

5. That the Federal Aviation Agency enact a realistic minimum 
cabin attendant crew complement bases on the passenger carrying 
a a of commercial aircraft. 

he adoption of these recommendations will, in the opinion of the 
Air Line Senenia and Stewardesses Association, provide the level 
of safety to which the commercial air traveler is entitled. 

We have appreciated the courtesy that this committee has extended 
us in allowing our views to be heard on this important subject. 

Senator Eneve. Do you include your exhibits? 

Mr. Quinn. Yes, I would appreciate it. 

(The appendixes are as follows:) 
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Appendix A 
EMOTIONAL BEHAVIOR OF AIRLINE PASSENGERS 


Glenn L. Bryan, Ph.D., and Joseph W. Rigney, Ph.D. 


Understanding passenger emotions is becoming increasingly important. 
Not only are more people traveling by air, but each new generation of 
transports is capable of carrying greater numbers, A brief investigation 
of today's passenger behavior was conducted in an effort to forecast the 
nature and extent of passenger problems in tomorrow's airliners. 
Stewardesses who fly with airline passengers have a unique opportunity to 
observe them. Therefore, stewardesses were asked to contribute informa- 
tion based on their experience, Data reported here were obtained from 
these young women by (1) informal interviews and (2) by questionnaires. 


One hundred and fifty-six stewardesses* from the three major air- 
lines operating out of Los Angeles completed the questionnaire forms. 
As a group, they had served a median time of 33 months, probably some- 
what longer than the average, Twenty-nine had regularly served on long 
flights over water. Almost all of them indicated that they had been 
present as a stewardess during some emergency, major or minor. 


The questionnaire itself consisted of three parts. The first four 
items were biographic in nature. The next thirty-seven were of the 
opinion survey type. The final fourteen items sought descriptions 
concerning the most extreme passenger behavior the stewardess had 
witnessed, and a description of the situation in which it occurred. 
Sample items are shown in Figure l. 


The questionnaires were completed voluntarily and anonymously. 

They were distributed and collected by the chief stewardess for each air- 
line in the survey. In tallying the responses to the items, the decision 
was~made to interpret only those alternatives in the opinion survey which 
evoked consistent responses with frequencies significant beyond the .05 
level, Nineteen of the thirty-seven opinionnaire items exceeded this 
interpretability criterion. The results obtained from the opinion survey 
portion of the questionnaire permit the following general statements, 


First of all, despite the fact that being an airline passenger 
throws one into continued close contact with a sizable number of total | 
strangers with widely varied backgrounds and interests, most passengers 
are well-behaved. However, the group nature of the enterprise does 
seem to influence the behavior of individuals in minor ways. For 
example, young men traveling in groups are more likely to create distur- | 
bances than similar individuals traveling alone. Men traveling in groups 
are more likely to make suggestive proposals to stewardesses than are 
men traveling singly. But, it should be emphasized that most of the hos- 
tesses regarded these proposals as good-natured banter rather than in- 
proper advances, As a final point regarding social facilitation, two- 





From the electronics Personnel Research Group, University of Southern 

California, Los Angeles,. California. 
Presented on April 28, 1959, at the 30th annual meeting of the Aero 

Medical Association, Los Angeles, California. 

*The terms stewardess and hostess are used interchangeably in this paper. 
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thirds of the hostesses felt that one or two people were usually 
responsible for setting the emotional tone for the entire cabin during 
a flight. Many felt this could be accomplished indirectly by the 
hostess herself. 





Part I (About you) 
1. how long have you been a 
stewardess? 
(months) 
Part II (Passenger reactions and 
attitudes) 


5. Men tend to complain about 
the service more than do 
women? 

tBu 8 
27. There is an obvious relaxa- 
tion of tensions in the cabin 
after touchdown. 
Si'F bat 
37. Most passengers seem anxious 
when they are on the low- 
wing side during a steep bank 
at low altitude, 
Sram -& 


Part III (A specific incident) 
1. What emotion(s) did the 
passenger(s) show? 
fear ( ) anger ( ) elation ( ) 
anxiety ( ) sorrow ( ) joy ( ) 
other ( ) 

15. Briefly describe the nature of 
the incident in terms of what 
happened and what the passenger 
did: 








Fig. 1. Sample items from the Passenger 
Reactions Questionnaire, 
(Instructions omitted) 
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A second general conclusion is that airline passengers behave much 
the same in the air as they would on the gound. For example, during 
preliminary interviews, it was suggested that some passengers resembled 
the fabled henpecked husband who was a tyrant at the office. Consequently, 
a mumber of items relating to this point were included in the opinion 
survey. The results of the survey gave very little support to the idea 
that "mousey" males become tigers when they purchase an airline ticket. 

In general, there was little evidence of drastic shifts in one's personal- 
ity as a consequence of becoming a passenger. (Of course, this has to be 
a guess since there was no controlled opportunity to compare their 
behavior in the air and in other circumstances. ) 


There is an exception to this generalization. Airline passengers 
as a group tend to behave in a very dependent fashion. Many ask the 
Stewardess's permission to do things that are obviously all right or ask 
questions they could answer for themselves. These feelings of dependence 
have been exploited in an emergency, when anxiety has been dissipated by 
a few confident words from the aircraft captain, and emergency 
instructions given by the hostesses have been followed unquestioning.y. 


The data revealed only minor sex-related differences with respect 
to behavior and emotionality. On the specific points covered by the 
survey, it appears: that members of the fair sex are good passengers. 
The principal differences found between the behavior of the two groups 
are the tendencies of men to get friendly, to prefer liquor as a 
beverage, and to complain that they have not been served enough drinks. 


One hundred and fifty-six instances of extreme emotional behavior 
were collected. As shown in Table I, fear was the most frequently 
mentioned emotion. Three types of fear were distinguishable in the 
incidents recounted. There were thirty-eight cases of fear (twenty- 
eight chronic fear of flying and ten first flight) which showed up 
without any precipitating reason; that is, the aircarft was operating 
normally, and flying conditions were good. There were eleven cases of 
acute fear during turbulence when danger was assumed to be present. 

There were twelve cases of fear during true emergency when danger actually 

was present. There appeared to be some tendency for chronic fear to 
become controlled as the flight progressed. However, not all passengers 

were able to endure it that long. In one incident, just as the plane 

was about to take off, a middle-aged male passenger opened an emergency 

window, jumped out of the aircraft, and ran back to the terminal. 


Anger was mentioned almost as often as was fear (fifty-seven cases). 
The bulk of the nineteen serious incidents involved cursing and fighting, 
and were associated with excessive drinking. For the most part, the 
passengers involved had brought their own alcohol aboard, either external | 
to their persons or otherwise. In sixteen other incidents, the passenger 


*Effective March 10, 1960, a new ruling of the Federal Aviation Agency 
prohibits passengers from drinking alcoholic beverages unless served by 
the airline flight attendant who may refuse such service to anyone who 
appears to be intoxicated. — EDITOR 
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was angered because of treatment allegedly received by the airlines. 
Twelve of the obstreperous characters were judged just "hard to please 
and easy to rile." Ten were laden with troubles unrelated to the flight. 
A classic case of this type was reported by one stewardess: 


TABLE I. TYPES OF EMOTION DISPLAYED BY 
PASSENGERS IN 156 REPORTED INCIDENTS 








FEAR: 67 cases 
Sources of fear: 
Chronie LOOP icc deen tse 
First flight. ccsccccsccseeeld 


FOPUGLONBGs 6 ib bsd0 0 cee ose 

Real emergency.......... eeel2 

GUNG. Aivctccctdvces ve tdeece 
ANGER: 57 cases 


Sources of anger: 
Excessive use of alcohol...19 


POOF BOIVLOG ici de cediandé 16 
Hostile personality traits.12 
Personal frustration....... 10 


SORROW: ll cases 


OTHER: 21 cases 


The passenger was irate with people in general that day. He had had 
confirmed space in one flight but had not checked in, and had lost his 
seat. His baggage had been lost. His secretary was pregnant. His wife 
had left him. And, he had not slept in four nights. He felt better 
after talking and eating lunch. 


There is a special kind of trouble that passengers bring aboard with 
them. To a certain extent, airlines are expecially likely to encounter 
this problem, due to the fact that they are uniquely capable of swiftly 
transporting people over vast distances. The trouble referred to here 
is death in the family. Eleven incidents of uncontrollable grief 
associated with the death of a loved one were related. In addition, 
several of the incidents of extreme and unreasonable fear occurred when 
people who were afraid to fly were compelled to do so because of death 
or illness in the family. This group of passengers will probably always 
require special handling and support. 
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TABLE’II. ACTION OF INTERVENING STEW- 
ARDESS IN 86 PER CENT OF 156 REPORTED 
PASSENGER INCIDENTS IN FLIGHT 








DONDE cc.vcg e's Hidce Kewwns dacenes seas 
PPO 6ic.e CENCE Wea sevice 
DRUNEE bs cccwwewesewe inc cxcdeiegesee 
Godd. capbatiaes cscevn cece svcccccccsclh 
Cas bes dite Kb. 0 hace dav cisans ct AO 
Pier’ FIGt: Bide cvscicccicviccecceccsdt te 





Finally, twenty-one situations that provoked strong emotions are 
worthy of mention even though they can occur anywhere and are not specific- 
ally related to flying. It is important to recognize that such incidents 
also occur in flight. As examples of this: A man died in flight, and 
his wife was grief-stricken. A feverish child developed convulsions, and 
his mother was terrified. Several epileptic seizures and psychotic 
episodes were reported. 


Table II indicates the actions taken by the stewardesses in an effort 
to counter the hyper-emotional behavior of the passengers in the incidents 
described. In 86 per cent of the cases, the stewardess intervened. 

Usually she tried to reason with the passenger, placate him, or distract 
him. In some cases, it was necessary to become stern and threaten him 
with punishment (which included the threat of calling the captain.) In 
19 per cent of the cases the captain actually was summoned. By and large, 
the stewardess's actions caused the passenger to regain control of his 
emotions. 


So it seems that stewardesses are dealing rather well with passenger 
emotions at the present time. What about the future? What is the most 
reasonable prediction for the era when planes travel even faster and carry 
even larger numbers.of passengers? What may we expect from the passengers 
of that era? 


Probably passenger behavior ‘and emotions will be less of a problem 
in the future than now. This is based upon the assumption that future 
aircraft will be quieter and more stable. They will operate at greater 
distances from earth, so there will be even fewer sensations of motion. 
Many of the flights will be swifter; hence, the passengers will be aboard 
for shorter periods of time. In addition, numerous. non-stop flights will 
minimize takeoffs and landings, which seem to create more passenger } 
anxiety than does cruising at altitude, Furthermore, service should 
continue to improve with the years, thus eliminating another cause of 
of passenger misconduct, 


On the other hand, increases in the number of passengers aloft will 
increase the likelihood that one of them will become ill, have a baby, or 
die. Provision will have to be made to cope with these situations, In any 
event, it appears that presence of the friendly, efficient hostess to cheer 
up the grouch, calm the fearful, and serve as a mother surrogate in the face 
of actual danger will continue to be a requirement, 
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APPENDIX B 


PERTINENT PROVISIONS OF THE FEDERAL AVIATION ACT OF 1958 





TITLE I - GENERAL PROVISIONS ~ DEFINITIONS 


Sec. 101 - As used in this Act, unless the context otherwise requires - 


ReRKE 


(7) “Airman” means any individual who engages, as the person in 
command or as pilot, mechanic, or member of the crew, in 
the navigation of aircraft while under way; *****, 


DECLARATION OF POLICY - THE BOAR 





Sec. 102 = In the exercise and performance of its powers and duties under 
this Act, the Board shal! consider the following, among other things, as 
being in the public interest, end in accordance with the public convenience 
and necessity: 
KEREE 
(b) The reguiation of air transportation in such manner as to 

recognize and preserve the inherent advantages of, assure 

the highest degree of safety in, and foster sound economic 

conditions in, such transportation, end to improve the 

relations between, and corrdinate transportation by, air 

carriers, 


keke 
(e) The promotion of safety in air commerce; and 


(} The promotion, encouragement, and development of civil 
aeronautics. 


DECLARATION OF POLICY - THE ADMINISTRATOR 
Sec. 103 = In the exercise and performance of his powers and duties under 


this Act. the Administrator shall consider the following, among other things, 
as being in the public interest: 


(a) The regulation of air commerce in such manner as to best 
promote its development and safety and fulfill the require- 
ments of national defense; 


ekKRE 
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TITLE VI - SAFETY REGULATION OF CiViL AERONAUTICS -- GENERAL SAFETY a 
POWERS AND DUTIES - Minimum Standards; Rules and Regul: and Regulatior 





Sec. 601 - (a) The Administrator is empowered and it shall be his duty 


(5) 


to promote safety of flight of civil aircraft in air commerce 
by prescribing and revising from time to time. 


eeKKEK 


Reasonabie rules and regulations governing, in 
the interest of safety, the maximum hours or 
periods of service of airmen, and other em- 
ployees, of air carriers; 


ekkaK 


AIRMAN CERTIFICATES —- POWER TO ISSUE CERTIFICATE 


Sec, 602=- (a) 


(b) 


The Administrator is empowered to issue airman certificates 
specifying the capacity in which the holders thereof are 
authorized to serve as airmen in connection with aircraft. 


Issuance of Certificate 


Any person may file with the Administrator an application 
for an airman certificate. If the Administrator finds, after 
investigation, that’such person possesses proper quali- 
fications for, and 1s physically able to perform the duties 
pertaining to, the position for which the airman certi- 
ficate is sought, he shall issue such certificate, con- 
taining such terms, conditions, and limitations as to 
duration thereof, periodic or special examinations, 
tests of physical fitness, and other mutters as the 
Administrator may determine to be necessary to assure 
safety in air commerce, Except in the case of person 
whose certificates are, at the time of denial, under 
order of suspension or whose certificates have been 
revoked within one year of the date of such denial, | 
any person whose application for the issuance or 

renewai of an airman certificate is denied may file 

with the Board a petition for review of the Adminis- 

trator's action, The Board shall thereupon assign 

such petition for hearing at a place convenient to 





(c} 
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the applicant's place of residence or employment, 
In the conduct of such hearing and in determining 
whether the airman meets the pertinent rules, 
regulations, or standards, the Board shall not 

be bound by findings of fact of the Administrator. 
At the conclusion of such hearing, the Board 

shall issue its decision as to whether the airman 
meets the pertinent rules, regulations, and stand- 
ards and the Administrator shall be bound by such 
decision: Provided, That the Administrator may, 
in his discretion, prohibit or restrict the issuance 
of airman certificates to aliens, or may meke such 
issuance dependent on the terms of reciprocal 
agreements entered into with foreign governments. 


Form and Recording of Certificate 


Each certificate shall be numbered and recorded by 
the Administrator; shall state the name and address 
of, and contain a description of, the person to 
whom the certificate is issued; and shall be 
entitled with the designation of the class covered 
thereby, Certificates issued to all pilots serving 
in scheduled air transportation shall be designated 
“airline transpo:t pilot" of the proper class. 
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APPENDIX C 


Selected Provisions from Part 0 - Scheduled Interstate Air Carrier Certification 
an ration xules o Vv: ir Re ations, 


"0,265. Flight Attendant, At leest one flight attendant shall be provided by 
the air carrier on a ights carrying passengers in airplanes of 10-passenger 
capacity or more," 


"0,5 Definitions, As used in part terms shall be defined as follows: 
rew r. A crew member is any individual assigned by an air carrier for 
the performance of duty on an airplane in flight, 


"0,267 Assignment of emergency evacuation functions for each crew member, 
Kfter May 31, 1956, each — carrier shall assign all necessary emergency functions 
for each crew member to perform in the event of curcumstances requiring emergency 


evacuation, The air carrier shall show that functions so assigned are practicable 
of accomplishment, These functions shall be described in the air carrier manual," 


"40,280 Training Program - Training Requirements, 
a) Lach air carrier shall establish a training program sufficient to insure that 


each crew member and dispatcher used by the air carrier is adequately trained 
to perform the duties to which he is assigned, The initial training phases 
shall be satisfactorily completed prior to serving in scheduled operations, 
(b>) Each air carrier shall be responsible for providing adequate ground and 
flight training facilities and proverly qualified instrucotrs, There also 
shall be provided a sufficient number of check airmen to conduct tne flight 
checks required by this part, Such check airmen shall hold the same airman 
certificates and ratings as are required for the airman being checked, 
The training program for each flight crew member shall consist of anpropriate 
ground and flight training including proper flight coordination, Procedures 
for each flight crew function shall be standardized to the extent that each 
flight crew member will know the function for which he is responsible and 
the relation of those functions to those of other flight crew members, 
The initial program shall include at least the anvropriate requirements 
specified in 0,281 through 0,286, 
(d) The crew member emergency procedures training program shall include at 
least the requirements specified in 0,286, 
(e) The appropriate instructor, supervisor, or check airman responsible for 
the particular training or flight check shall certify to the proficiency of 
each crew member and dispatcher upon completion of his training, and such 
certification shall become a part of the individual's record," 


"0,286 Initial Crew member emergency training, 
(a) The training in emergency procedures shall be designed to give each crew 


member appropriate individual instruction in all emergency procedures, in- 
cluding assignments in the event of an emergency, and proper coordination 
between crew members, At least the following subjects as appropriate to 

the individual crew member shall be taught: The procedures to be followed 
in the event of the failure of an engine, or other airplane comonents or 
systems, emergency decompression, fire in the air or on the ground, ditching, 
evacuation, the location and operation of all emergency equipment, and power 
setting for maximum range," 


(c 


~ 


Part l- Certification and rperanien Rules for Scheduled Air Carrier Onerations 

Outside the Continental Limits of the te tates of the Civil Air Re ations, 

There is no provision within Part 41 for a cabin attendant requirement f 

international operations, 

Part 42 - areguiar Air Cerrier and Off-Route Rules of the Civil Air Regulations, 
ere no provision for requirement of cabin attendant in irregular air carrier 


operations, 





SS 
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Senator Eneue. I read with interest in your exhibit that the dif- 
ference in behavior between the two groups of men and women pas- 
engers is that the men are friendly and complain that they have not 
been served enough drinks. 

Mr. Quinn. I understand that that subject will be heard by the 
committee at a later date. 

Senator Eneie. Well, I say men ought to act like men. 

Mr. Quinn. I believe the study has reinforced that observation. 

Senator Encte. You raise some thought-provoking questions in 
your statement. I notice as to one airline, you said in 1947, 50 
we died of suffocation because no one had opened a door, is that 
right 

Mr. Quinn. Yes; in that particular situation, nobody took any 
action at all after the airplane crashed. 

Senator Enate. I don’t remember that accident, though I remem- 
ber most of them. What happened in that case? 

Mr. Quinn. It was at La Guardia Airport, on the field, and as I 
recall the situation there was a postcrash fire, and nobody started any 
emergency evacuation procedures insofar as the cabin attendant crew 
was concerned, and none of the passengers instituted action in their 
own behalf. The result was that before they received assistance from 
the outside, all the people on the airplane had been suffocated. 

Senator Eneie. That is an amazing case. 

Mr. Quinn. It is. It is one of the cases which precipitated, as I 
recall, a study by United Air Lines on evacuation techniques. 

Senator Eneie. You want more regulation I notice by your state- 
ment, while most of the people in here want less. 

Mr. Quinn. That is true. I suppose there are excesses of both. 
We have an excess of no regulation, where other people have perhaps 
what they feel is an excess of regulation, two extremes which seem to 
be somewhat incongruous. 

Senator Eneie. What you are suggesting is that a minimum stand- 
ard be set in these various areas? 

Mr. Quinn. That is right. We feel that the public is entitled to 
it, and so are the people we represent, so that they can do a fair job. 

Senator Enete. Why do you think an airman’s certificate ought 
to be issued ¢ 

Mr. Quinn. I feel this is the only way we can peenininn the peo- 

le have had the training, if they have successfully passed it. Phis 
is the thing that concerns us, not only providing the minimum tech- 
niques, but to be sure these people have passed the basic requirements, 
and that they have met the minimum levels in the training program. 

Senator Enetr. At the present time if you throw in all the people 
in weather, communications, and FAA, you have people for eve 
plane that is flying. We could assign Federal employees to jock 
flying machine that is going around the country. 

Mr. Quinn. I don’t feel that the certification would necessarily 
have to be a complicated problem or an administrative burden. I 
feel that if the training programs were certified, and the training 
eons were spot checked, and the individuals were not spot 
cre ed, these certificates could be issued without an administrative 

urden. 
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Senator Eneie. Well, I would hope so. I wouldn’t suggest that 
some sort of qualification shouldn’t be necessary, but I hope that we 
don’t proceed to expand this Federal situation. 

I notice you say that France has some qualifications. I read an 
article in the paper the other day about the constant struggle that 
goes on between the citizens and the bureaucracies in France, and | 
hope we don’t get to the point where we are in that kind of shape. 

would agree there ought to be some kind of training and qualifi- 
cation for the people who occupy those cabins, and I appreciate, and 
the committee appreciates very much, your testimony. 

Mr. Quinn. Thank you. 

Senator Eneie. The next witness is William K. Lawton, executive 
director of the National Business Aircraft Association. 


STATEMENT OF WILLIAM K. LAWTON, EXECUTIVE DIRECTOR, 
NATIONAL BUSINESS AIRCRAFT ASSOCIATION, INC. 


Senator Enete. Mr. Lawton, we are glad to have you before the 
committee again. 

Mr. Lawton. Thank you, Senator. 

Senator Enate. I observe you have a prepared statement which 
is modest in length. You may read the statement, or put it in the 
record and summarize it, as you wish. 

Mr. Lawron. I would seek your guidance in this matter. I have 
no knowledge of your time requirements. 

The statement, I believe, we have purposely made as short and 
concise as possible, but because of the importance of the material con- 
tained, I would ask your indulgence that I may be permitted to read 
this. 

Senator Eneie. You may proceed. 

Mr. Lawton. Thank you, Senator Engle. 

My name is William K. Lawton. I am executive director of the 
National Business Aircraft Association, Inc. 

A statement concerning the organization, aims, and purposes is in- 
cluded in a separate page accompanying the testimony. 

National Business Aircraft Associations, Inc., is a nonprofit and 
independent aviation organization founded in 1947 as the Corpora- 
tion Aircraft Owners Association and incorporated under the laws 
of the State of New York. 

It was organized to represent the aviation interests of those per- 
sons, companies, corporations, or other forms of business enterprise 
who own and operate aircraft as a normal part of their business or 
industry and to those engaged in supporting the operation, servicing, 
and manufacture of business aircraft. 

Among the fields in which NBAA is concerned are: Improvements 
in airways and airports, better weather service, expansion in com- 
munications and air navigation facilities, higher standards of airport 
services, improved aircraft parts distribution, equitable tax rulings 
for business aircraft operations, greater recognition of the airplane 
as a necessary tool in modern business and industry, better air traffic 
control procedures, professional status for qualified business pilots, 
~ aircraft designed to meet the special requirements of business 

ying. 
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Our national headquarters is located at 344 Pennsylvania Building, 
Washington, D.C. 

We appreciate the opportunity to appear before the subcommittee 
concerning the subject of airman’s qualifications and certification and 
military participation. 

Since the inception of the Federal Aviation Agency there have 
been five notices of proposed rulemaking concerning the physical 
standards which senile to airman’s certification and qualifications. 
Two of these five-draft releases pertained to pilots employed by mem- 
bers of this association : 

(1) Draft release 59-1 concerning physica] standards which would 
apply to all airmen: 

(2) Draft release 59-2, concerned itself with having only FAA 
designated medical examiners authorized to conduct all physical exam- 
inations for all airmen’s certificates. 

Our comments will be directed to the procedures under which these 
proposed draft releases became law. 

We believe that by examination—time consuming though it may 
be—that the area of airmen’s qualifications and certification will 
vividly illustrate the need for improvement in FAA’s procedures 
which, apparently, must come from congressional direction. 

We believe that this subcommittee will, after hearing these docu- 
mented cases, recognize that the principal problem seems to lie with 
a basic human failure in the art of communications on the part of 
the FAA. 

Let us look first at the first notice of proposed rulemaking issued 
by the newly activated FAA. It is known as draft release 59-1. 

Draft release 59-1 was published in the Federal Register on March 
21, 1959. March 21, 1959, was a Saturday and the Federal Register 
containing the notice of proposed rulemaking was received in NBAA’s 
Washington offices on Monday, March 23. 

Subsequently, on March 30, NBAA received from the FAA a copy 
of the draft release by mail. If we had not been 1 of less than 6,000 
nongovernmental subscribers to the Federal Register this mailed 
notice would have been our first notice of the proposal. 

The notice of proposed rulemaking established April 17, 1959, as 
the deadline date for receipt of comments from interested parties. 
This allowed a total of 20 working days for the association, having 
received its notice on March 23, to aataed the notice, mail the notice, 
to have our membership read, analyze, comment, and return their 
comments to our association. 

These facts were called to the Administrator's attention on March 
30 and an extension of 60 days was requested. 

On April 16—one day before the announced deadline—a notice ap- 
peared in the Federal Register signed by Dr. John E. Smith, Acting 
Chief of the Civil Air Surgeon’s Office which said: 


Several responsible aviation organizations have requested the Administrator 
to extend the date by which comment will be filed for an additional period of 30 
days. These requests were predicated upon the desirability of polling the mem- 
bership of such organizations in order to determine their views so that the 
organizations, acting on behalf of their respective memberships, could present 
duly representative comments. 
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_ Herein lies the first source of unexplained FAA procedures affect- 
ing persons and organiaztions who are interested parties in FAA’s 
rulemaking: The limited amount of time in which to prepare re- 
sponses to notices of proposed rulemaking. 

In the past, when the Civil Aeronautics Board acted in the rule- 
making capacity time limits of 60 days were usual and, on questions 
concerning physical standards for airmen a period of 90 days was the 
normal time allotted. 

Even when petitioned for an extension of time, the FAA in this 
case extended the time limit for 30 days although 60 days—which 
would have not exceeded former normal practices—had been 
requested. 

Now, as to the original proposal itself : 

In the second paragraph it is noted that “Copies of such communi- 
cations” (referring to interested party comments, views, or argu- 
ments) “will be available thereafter (April 17, 1959) for examination 
by interested persons at the offices of the Agency in Washington, D.C.” 

It is noted here that interested parties could have access to the com- 
ments only after the period fer filing comments had closed. This 
FAA policy is not applied in other cases, such as in those involving 
the use of airspace. 

As an example, the Federal Register of April 20, 1960, in an- 
nouncing “Proposed Rulemaking Concerning Federal Airways, Con- 
trol Areas, and Reporting Points,” Airspace Docket No. 59-N Y-60 
states : 





The official docket will be available for examination by interested persons 
at the Docket Section, Federal Aviation Agency, room B-316, 1711 New York 
Avenue NW., Washington 25, D.C. An informal docket will also be available 
for examination at the office of the regional traffic management field division 
chief, 


Herein lies the second source of procedures unexplained to persons 
and organizations who are interested parties in the FA A’s rulemaking. 

Why are there two separate procedures established whereby in one 
rulemaking procedure the Docket Section is _— at all times, and 
another wherein the Docket Section is open only after all comments 
are in? 

To continue with the proposals contained in draft release 59-1: 


It. was stated by the FAA: 


In 1956, the Congress of the United States appropriated funds to provide for 
an objective evaluation of current medical standards and their administration 
in light of the ever-increasing activity in the field of civil aviation. To accom- 
plish this purpose, a contract was entered into between the Civil Aeronautics 
Administration and the Flight Safety Foundation, Inc., a nonprofit organiza- 
tion of New York City. Upon completion of its study, the foundation rendered 
two final reports and a supplement. Report No. 2 (Mar. 31, 1958) dealt with 
the medical aspects of civil aviation. This report makes recommendations as to 
changes in medical standards in several areas. Of these recommendations, the 
most important deal with three medical areas: 

(1) Individuals with an established diagnosis of diabetes requiring insulin 
or other hypoglycemic agents for treatment ; 

(2) Individuals with a history of myocardian infarction or other evidence of 
coronary disease, and 

(3) Individuals with a history of an established diagnosis of psychosis, severe 
Psychoneurosis; severe personality abnormality, epilepsy, chronic alcoholism, 
or drug addiction. 

The foundation recommends that individuals falling within any of these three 
categories should be disqualified from holding any class of medical certificate. 
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This recommendation is based on the medical fact that none of these three 
conditions can be so precisely studied in the individual as to provide assurance 
that they will not interfere with the safe piloting of aircraft. 

In reality, the likelihood of occurrence of partially or totally incapacitating 
states directly attributable to these conditions is so great, and the ability to 
predict the occurrence or probability of such states is so inadequate, that these 
conditions existing in airmen constitute a definite hazard to safety in flight. 

The recommendations of the foundation were made on the basis of the con- 
sideration of these problems by leading professional groups and individuals in 
the related medical specialties. Additionally, other groups were asked to com- 
ment on the foundation’s recommendations. Their comments reflected con- 
currence with the recommendations and agreement with the principles expressed 
therein. 

Recognizing that the recommendations of the foundation are well founded in 
medical fact and the matters involved of such great importance to safety in 
civil aviation, the Administrator of the Federal Aviation Agency feels that the 
physical standards for airmen should be amended as hereinafter set forth. 


The foregoing, as we have stated, is from the notice of proposed 
rulemaking. 

The subcommittee has noted the continued reference made by the 
FAA to the “recommendations of the foundation.” 

In an effort to review the work done by Flight Safety Foundation 
in their Report No. 2 for the CAA, we asked the Office of Civil Air 
Surgeon for permission to review the report. We were given gentle, 
evasive answers until, upon pressing the subject more firmly, we were 
told that Report No, 2 was “administratively restricted.” 

Noting that in the context of the draft release there were inconsisten- 
cies in language between what various panels and Flight Safety had 
recommended and what appeared in the actual wording of the pro- 
posed amendment, we made several calls to Flight Safety Foundation. 

As their work was done under contract to CAA they could not release 
Report No. 2. Thereafter, the foundation’s research coordinator, 
Mr. Merwyn Kraft, wrote the following letter to the Acting Civil Air 
Surgeon. The full context of the letter is presented for the subcom- 
mittee’s consideration and for inclusion, with the chairman’s permis- 
sion, in the record of these hearings. 

Senator Eneire. Without objection, it will be made a part of the 
record, ~ 

Mr. Lawton. I have a true copy of the letter for the committee’s 
attention. 

Senator Eneir. Without objection, it will be made a part of the 
record at this point. 

(The letter referred to is as follows :) 


FLIGHT SAFETY FOUNDATION, 
New York, N.Y., July 15, 1959. 
Re CAR Draft Release No. 59-1. 
Dr. JOHN E. SMITH, 
Acting Civil Air Surgeon, 
Federal Aviation Agency, 
Washington, D.C, 


DEAR Dr. SMITH: As you know, Flight Safety Foundation, Inc., because of its 
unique position as an independent, unbiased, nonprofit organizaton, was called 
upon by CAA in 1956 to conduct a study relating to procedures and standards 
used in the medical certification of airmen. The study was completed, with two 
reports and a supplement being submitted. We are concerned here only with 
Report No. 2, Medical Aspects of Civil Aviation (Mar. 31, 1958). 

During the course of the study, for which I was project coordinator, both 
formal anid informal discussions were held with numerous people well versed in 
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operational, medical, and legal aspects of civil aviation. The study also benefited 
from the advice and counsel of a special medical advisory panel under the chair- 
manship of Dr. Lemuel E. McGee, medical director of the Hercules Powder Co., 
Wilmington, Del. All members of the panel were highly regarded in their 
respective fields and representation covered the key areas of vision, hearing and 
voice, cardiology, diabetes, psychiatry, psychology, industrial and aviation medi- 
cine, as well as the lay physician. All panel members contributed substantially 
of their time and knowledge without compensation. 

Only after extensive discussion and deliberation were conclusions 
and recommendations reached by this group, and final decisions came 
only after representatives of special airmen groups were given an 
opportunity to express their views formally before the panel. The 
groups whose representatives personally appeared before the panel 
were Air Line Pilots Association, National Business Aircraft Asso- 
ciation, Flight Engineers International Association, and Aircraft 
Owners & Pilots Association. 

Recommendations in the report came largely from recommenda- 
tions by this medical advisory panel. It was believed that their 
knowledge and stature in medical and aviation circles, coupled with 
their study of the specific problems involved, justified the acceptance 
of their recommendations. 

Coming now to CAR Draft Release No. 59-1 of March 12, 1958, on 
the subject of “Physical Standards for Airmen; Medical Certificates,” 
this release purports to implement the recommendations of the FSF 
report. Unfortunately, this is not entirely the case. Some of the 
proposed changes in regulations are exactly as recommended in the 
report; however, others are not; in fact, some are contrary to the 
report’s recommendations. This has led to some confusion. 

Because the wording of draft release No. 59-1 may indicate that it 
is an accurate reflection of FSF Medical Advisory Panel recommenda- 
tions and since this would not be in the best interests of either the 
Federal Aviation Agency or the Flight Safety Foundation, we feel it 
necessary to comment formally on it. 

The first comment concerns the proposed change from the wording 
“would be likely to” to the word “could” in reference to “any organic 
or functional disease or structural defect or limitation” and “disease 
of the nervous system or mental abnormality.” (Sec. 2 and sec. 3 of 
the proposed amendment) CAA/FSF Medical Study Report No. 2 
contained a recommendation which retained the wording “would be 
likely to.” 

Draft release No. 59-1 proposed the deletion of section 29.5, physical 
deficiencies, “in its entirety.” Recommendation covered in item C-5 
on page 71 of Report No. 2 reads as follows: “Present provisions cov- 
ering physical deficiencies (CAR sec. 29.5) should be retained; con- 
sideration also should be given to a change from ‘physical deficiencies’ 
to ‘medical diviations’.” 

The study further recognized that special circumstances might 
justify the issuance of a medical certificate with “operational limita- 
tions” by recommending (item D-9, p. 73) that “Administrative 
procedures should be set up within CAA whereby the CAA medical 
staff will have the advice and counsel of safety and other operational 
people” in considering such cases. Mention also should be made of 
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the report’s position on the matter of “waivers.” Under “Recom- 
mendations” (p. 69), the following statement appears: 


* * * there can be no valid criticism of the practice of granting “waivers” as 
provided for in the initial regulation of 1926 and as continued in the several 
civil air regulations which followed; in fact, this report strongly supports the 
policy of “waivers” and the current policy of issuing “limited medical 
certificates.” 

As a general comment, it should be noted that the members of the FSF Medical 
Advisory Panel were not invited to serve as representatives of any group. They 
were selected and invited to serve as individuals. Thus, several references to 
specific professional groups under comments on diabetes and coronary heart dis- 
ease need to be amended. Also, it should be noted that while CAA and Air 
Force representatives participated in conferences of the panel, they were not 
officially members. 


We wonder, too, whether it is entirely correct to state that “the recommenda- 
tions of the foundation are well founded in medical fact.” Are not some of 


them, of necessity, based upon a consensus of recognized and knowledgeable 
medical study and opinion? 

We trust that this letter will clarify our position with reference to FAA Draft 
Release No. 59-1 and its relation to Report No. 2 of the FSF/CAA medical 
study. 

Sincerely yours, 
MERWYN A. Krart, Research Coordinator. 


Mr. Lawton. On page 2 of Mr. Kraft’s letter, there appears: 


* * * this release purports to implement the recommendations of the FSF re- 
port. Unfortunately, this is not the case. Some of the proposed changes in 
regulations are exactly as recommended in the report; however, others are not; 
in fact, some are contrary to the report’s recommendations. This has led to 
some confusion. 


Herein lies the third source of unexplained procedures which the 
FAA has followed. 

When interested persons and organizations finally determined the 
facts is it any wonder that this and subsequent notices of proposed 
rulemaking by the FAA were viewed with varying degrees of cyni- 
cism ¢ 

It should be noted that the FAA held no informal hearings with the 
user groups designed to acquaint them with the area of this proposed 
rulemaking. 

It should be noted that no public hearings were held after the notice 
of the proposed rulemaking was published. 

Let us now examine the areas surrounding the issuance, procedural 
handling, and final adoption of the amendments to part 406 of the 
regulations of the Administrator which would allow only FAA desig- 
nated medical examiners to conduct physical examinations for a class 
III airman medical certificate heretofore allowed to any licensed 
ag “erage 

hese amendments were contained in draft release 59-2 and were 
published in the Federal Register on Friday, April 17, 1959. It is to 
be noted that this was 1 day after a 30-day time extension had been 
granted on draft release 59-1. Yet, this draft release 59-2 allowed 
only 30 days for comment to be received. 

Draft release 59-2 appeared during the same time interval that the 
allegations made in draft release 59-1 concerning the recommenda- 
tions made by Flight Safety Foundation were just beginning to be 
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subjected to critical examination by this organization and other inter- 
ested parties. 

Draft release 59-2 stated in its preamble that: 

* * * At present, only designated medical examiners may give the examina- 
tions for and issue class I and II medical certificates. However, examinations 
for class III airman medical certificates may be given, and the certificate 
issued, by any “competent licensed physician,” whether or not he has been 
designated by the Administrator as a medical examiner. 


This relaxation of the examination procedure for class III medical 
certificates was brought about because of the shortage of physicians 
during World War II and immediately thereafter which prevented 
the designation of sufficient medical examiners at locations convenient 
to all areas of aviation safety. 

Although the adoption of the present procedure alleviated the then-existing 
condition, experience has shown that the procedure has produced some un- 
desirable results. Under this blanket delegation of authority to all physicians 
to conduct class III medical examinations the civil air surgeon is unable to 
supervise and instruct the large group of practitioners involved in regard to 
the procedures and changes thereto, which he finds necessary for the conduct 
of physical examinations and issuance of medical certificates under part 29 of 
the civil air regulations. This has resulted in the issuance of class III medical 
certificates in some cases to applicants who did not meet in full the medical 
requirements established in part 29. 

In these two paragraphs are contained the FAA’s only published 
justification for amendments to the Administrator’s regulations. 

It should be noted here, too, that a mailed copy of “Draft Release 
59-2,” appearing in the Federal Register on April 17, 1959, was re- 
ceived in NBAA’s headquarters on April 29, 1959, which would have 
allowed 14 working days for this association to comment had we not 
been subscribers to the Federal Register. 

A contradictory piece of information concerning the FAA’s state- 
ment in this “Draft Release 59-2” came to light when it was dis- 
covered that the CAA’s reason for originally permitting licensed phy- 
sicians to conduct class III medical examinations was based on a de- 
cision of the then CAA Administrator who has stated that decision 
was not based on a lack of doctors due to the war but— 
on a matter of policy that for the private pilot this seemed to be a perfectly 


reasonable course to follow and one which resulted in far less inconvenience 
to the applicant without diminution of the safety. 


This statement is still unchallenged and uncontested by FAA and 
completely ignored in any subsequent announcements when the draft 
release was adopted. 

The second argument—that undesirable results accrued is supported 
only by the statement that : 

This has resulted in the issuance of class III medical certificates in some 
cases to applicants who did not meet in full the medical requirements established 
in part 29. 

When this statement was questioned—we find this statement made 
by the Acting Administrator, James T. Pyle, whose signature ap- 
peared on the adoption of the regulation: 

Inevitably and as a consequence thereof, numerous applicants who, in fact, 
are unable to meet the prescribed standards have been issued medical certifi- 
cates and have been permitted to exercise the privileges of airmen. A survey 
has revealed that of the class III airmen examined by nondesignated physicians, 


84 percent of those who did not meet the medical standards of the Federal 
Aviation Agency nevertheless were given certificates by the examining physicians. 
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Inquiry revealed that this apparently large number actually re- 
solved into a proportionately small number. It has been stated that 
less than 1 percent of those taking class III medical examinations 
actually failed the examination. Of these 1 percent, 84 percent had 
been given certificates. 

In the notice of rulemaking the FAA repeatedly referred to “sur- 
veys” made by them and by the CAA before them. No mention was 
made of surveys to inform the interested parties when the “Draft 
Release 59-2” appeared that these surveys had been made. 

Here, we believe, is another basic failure in the communications 
process between the Agency and the interested parties. And this is 
a failure which has led, in large measure we believe, to an atmosphere 
of conflict between persons in the Agency and persons in the aviation 
community. 

Let us return to the events surrounding this “Draft Release 59-2.” 

No informal hearings were held, to our knowledge, with the avi- 
ation community prior to the issuance of “Draft Release 59-2.” 

A public hearing was held at the request of many organizations 
and individuals on February 11, 1960. 

It. was at this public hearing that many of us learned, for the first 
time, of an endorsement by the American Medical Association of the 
Agency’s proposal. We also learned, on the same day, that other 
nationally recognized groups of physicians, among them the Ameri- 
can Academy of General Practices (27,000 members), were opposed 
in whole or in part to AMA’s endorsement and to the provisions of 
the draft release. 

On Friday, May 6, 1960, the FAA announced in the Federal Register 
that their original proposal—intact—was to be made effective on 
June 30, 1960. 

It is interesting to note that the Civil Air Surgeon when testifying 
before this subcommittee in early January 1960, stated that the pro- 
posed amendment “should be in operation by July 1 of this year.” 

Herein lies a fourth source of unexplained procedures which the 
FAA has followed. This area concerns the failure to make known 
facts, and knowledge which have been accumulated by FAA through 
surveys, studies, analyses either conducted by themselves or by con- 
tract. These surveys could afford interested parties with pertinent 
information whose complexity, substance, or quantity is not suited 
to inclusion in a notice of nme rulemaking. These studies, sur- 
veys, analyses upon which FAA rulemaking reasoning is based should 
be stated and be made available to iadereatod parties. 

Further, we believe that the Agency should be directed to include 
in a Docket Section which will Be free for inspection at all times, 
a statement of the Agency’s reasons for, evidences for, and sources 
for the proposed change in rule, regulation, or order. This document 
would expand in detail the preamble usually given by the Agency 
in their notice of proposed rulemaking. 

ee it would be well to again restate our purpose in coming 
before the subcommittee in order that this association’s views are 
clearly known to be commenting upon the procedures surrounding 
these draft releases and not on the substance of the draft releases 
themselves. 
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We believe that the normal procedure which must be followed by 
the FAA should be in six basic steps: 

(1) Informal discussions prior to issuance of a notice of proposed 
rulemaking. 

It is noted that the report which accompanied the Administrative 
Procedure Act when it was submitted to the House and Senate for 
enactment in 1946 stated: 

The public information provisions of section 3 (of the Administrative Pro- 
cedure Act) are of the broadest application because, while some functions and 
some operations may not lend themselves to formal procedure, all administrative 
operations should as a matter of policy be disclosed to the public except as secrecy 


obviously be required or only internal agency housekeeping arrangements may be 
involved. 


(2) The actual notice of proposed rulemaking and the contents 
thereof. This should be implemented we believe by direction that 
the Agency be required to make public reference to source materials 
used or caabdeceit by them; to studies, surveys, analyses made by the 
FAA; and that a statement of the Agency’s position should be in- 
cluded as a part of the Docket Section. 

The time allowed for comment should be extended by direction 
to permit a minimum of 90 days from publication in the Federal 
Register. 

n cases where rulemaking procedures, because of their emergency 
nature and effects on air safety, do not permit a 90-day comment period 
the Administrator’s exercise of his emergency powers should be con- 
tinued as they are presently exercised. 

(3) Provisions should be directed that the Agency will be responsive 
to inquiries following notices of proposed rulemaking which request 
clarification of words and phrases used in the notice. These inquiries 
and their responses, whether written or verbal, should be inserted in 
the public docket on the proposed rule. 

(4) The Docket Section should remain open on all rulemaking cases, 
not just on those cases which the Agency unilaterally chooses to place 
in this open docket category. The previous practices of the Civil Aero- 
nautics Bourd as ruiemakiay ageacy periuitted Liat once a docket was 
established it would remain open. Henee it was always possible to 
go to the CAB Docket Section before the deadline and determine 
exactly what comments, if any, other persons interested in the same 
subject had made. 

Discussions with other governmental agencies such as ICC and FCC 
have indicated quite clearly that their dockets are not only public, but 
they have allowed complete access to those dockets for interested 
parties. 

(5) Reply comments. Frequently, when commeuts are requested 
on any me a situation develops whereby the opinions of various 
people, who are to be affected by the proposed rulemaking, are in con- 
flict. In order to provide the necessary Seminonate within which such 


conflicts can be resolved, the FCC as well as the ICC, has established 
and uses a system of allowing reply comments within a period of 10 
days after the close of the normal period allowed for general comments. 
In this way, both of these agencies have found that they can, in writing, 
quite frequently resolve the difficulties and the conflicts which are 
expressed by opposing parties. 
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Neither the CAB nor the FAA have ever used such a system. It 
does appear that such a system has a great deal of merit in terms of 
attempting to resolve differences of opinions, particularly in those 
areas where there are serious conflicts. 

It is suggested that the FAA be advised by legislative direction that 
such a system be used in securing comments on notices of proposed 
rulemaking. 

(6) Public hearings after notice of proposed rulemaking: 

From time to time interested parties, affected by the notice of pro- 
posed rulemaking, would like an opportunity to present their case 
verbally and in person tothe FAA. 

At the present moment, under the Administrative Procedure Act, 
public hearings are required only in those instances where the Admin- 
istrative Procedure Act (secs. 7 and 8) specifically states such a 
requirement. Under sections 3 and 4 of the Administrative Procedure 
Act, under which the FAA operates, public hearings are permissive 
and subject tothe Administrator’s will. 

Public hearings, as such, do not normally present new testimony, but 
quite frequently they do enable the proponents or opponents, to mar- 
shal all of their thoughts, both pro and con, and to make a much 
clearer and forceful statement of their side of the picture than is 
normally the case when the persons are limited wiley to written 
comment. It is believed that the public hearings should be fostered 
and encouraged under the Federal Aviation Agency Act of 1958. 

It is suggested that the Administrator be required to hold public 
hearings when large segments of the aviation community request such 
hearings. It is further suggested that during these public hearings 
that the Federal Aviation Agency be required to state their case in 
public and that the right of cross-examination on issues of fact, judg- 
ment, and interpretation be allowed by the hearing examiners under 
parliamentary procedures. 

We believe that thorough and complete implementation of these 
cited six basic steps will help, in substantial measure to improve the 
relationships now existing between the FAA and a large number of 
persons and organizations in the aviation community. 

We believe that improvement in these areas must be immediately 
placed into effect by the Administrator. 

We do not believe that it is in the public interest to allow an 
Agency such as the Federal Aviation Agency with its broad powers— 
embracing rulemaking, enforcement, and adjudication—to continue 
its — courses of action without firm directives based upon the 
six basic steps outlined in this testimony. 

We respectfully urge that this subcommittee take steps which will 
alleviate these sources of irritation, of frustration and these areas 
of communications failure which have resulted in a violation of the 
essence of the spirit of the Federal Aviation Agency Act of 1958 as it 
was originally conceived. 

We believe that the same progress that the Federal Aviation Agency 
has made in the past 18 months could have been made—perhaps even 
more progress could have been made—toward improvement in air 
safety had the partnership of the air, which was envisioned been put 
into actual operation. 
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We believe that it should be emphasized, in closing, that every step 
that the FAA and its Administrator have taken has stood every legal 
test pe to it so far. The Agency has been scrupulous, we believe, 
in adhering to the letter of the laws governing its activities. 

We believe that the same scrupulousness should be observed by the 
Agency in observing the spirit of the law. 

As the Administrator seems not to choose this course of scrupulous- 
ness because it is not specifically and definitively demanded, then we 
must plead that it be demanded. 

Concerning the phase of this hearing on the participation of the 
military with FAA, this association believes that the formal inclusion 
of military participation in the Federal Aviation Agency has resulted 
in several tangible and many intangible benefits both to the military, 
to the Agency, and to the business aircraft owner and operator. 

Primarily, we believe, the greatest benefits have accrued through the 
integration of military equipment and personnel into the air traffic 
control system. Through this integration more than 65 military 
radars have been place into use, primarily on the high altitude civil 
jet advistory routes thereby affording greater protection to the com- 
mercial air carriers. This coast-to-coast coverage could not have been 
possible within so short a time range without the enactment of the 
Federal Aviation Agency Act. 

At latest reports we find 44 radars, formerly used only by Air 
Defense Command, now providing vital air traffic information to 
both civil and military jets at high altitudes. At 10 traffic control 
centers, military radars now “pipe in” air traffic information. Four- 
teen more installations of this type are now in the process of being in- 
stalled and six more are planned for installation during fiscal year 1961. 

These advantages gained from this military participation in FAA 
are of benefit to all users of the airspace. 

Other benefits gained have been from the military’s active partic- 
ipation in the knotty problems surrounding restricted and prohibited 
airspaces. Through their participation in the FAA’s Airspace Uti- 
lization Division and other divisions, the military personnel have 
gained a greater insight into the volumes of civil traffic and the mis- 
sions and purposes of these civil flights—air carrier, business flying, 
the multitude of industrial, training, and personal uses of aircraft. 
From this knowledge has come a great degree of understanding, and 
with this understanding a closer working relationship with civilian 
flying has resulted. 

Numerous military exercises, some coming under high security 
classifications, have been coordinated with the civilian aviation or- 

nizations representatives. We believe that the contributions made 

y the civilian aviation organizations to assist the military in carry- 
ing out these missions have been well received by the military and 
by the Agency. The effectiveness of this liaison has been due, in 
large measure, to the provisions of the Federal Aviation Agency Act. 

Senator Enete. I observe, Mr. Lawton, you suggest ways of improv- 
ing procedure, and you specifically mentioned, I think, four points. 

Would you care to summarize those briefly ? 

Mr. Lawton. There were six points, Senator. 

Senator Enate. The first appears on page 2. 

Mr. Lawton. The first source noted here is the limited amount of 
time in which the users, the participating parties, are allowed to go 
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to their people to receive their comments, to analyze these comments, 
and to forward them tothe Agency. 

As is noted in the physician standards question, which is the subject 
today, previously the practice had generally been 90 days. The Agency 
gave us 30, we asked for 60 more, and they _ us 30 more. 

Senator Eneie. On pages 3 and 4, you object to the fact that they 
have two separate procedures established, one in which the docket is 
open at all times, and another in which the docket section is open 
after all comments are in. 

Your third is on page 6. Do you care to summarize that? It is 
at the bottom of page 6, herein lies the third source of unexplained 
procedures which the FAA has followed. 

Mr. Lawton. This, I think, can be most well summarized by say- 
ing that there are apparently misstatements of fact in at least this 
draft release, and erroneous conclusions could only be drawn by the 
reader which would assume that everything that the Agency recom- 
mended and put into their actual wording of their amendments was 
completely in line with the flight safety foundation recommendations. 

This obviously was not the case, and I believe previous testimony 
and later testimony will enlarge upon this to a substantial degree. 

There have been misstatements of fact and of conclusion in this 
preamble that went with the notice of proposed rulemaking, and 
also when these facts were challenged the FAA ignored them, and 
because of this—— 

Mr. Murpuy. How can that be improved by legislation? Is there 
any need to amend the regulation ? 

Mr. Lawton. I can only suggest that this wasn’t perhaps inten- 
tionally done, and possibly closer inspection should be made by those 
responsible who were drawing up a preamble both to a notice of rule- 
making and to the actual notice that legitimate objections are noted, 
and also that a strict adherence to the facts is maintained. 

Mr. Morpny. Has this draft Report No. 2 ever been made available 
to you, or any other users of the airspace ? 

Mr. Lawton. You are referring to the Flight Safety Foundation 
Report No. 2? 

Mr. Morpny. Yes, the one you mentioned on page 6 of your 
statement. 

Mr. Lawron. It has not been made available to us by any agency 
of the Government, nor by flight safety foundation. 

Mr. Murpuy. Well, is it classified as a confidential document? 

Mr. Lawton. The Civil Air Surgeon’s office advised me finally that 
it was administratively restricted and they would not release it. 

Mr. Mureuy. What does that mean ? 

Mr. Lawton. As far as I am concerned, sir, it means that I can’t 
see what they have got. 

Senator Enetr. Do you know of any reason why Congress should 
not pass an aviation code that embodies the basic law with reference 
to pilot qualifications and traffic rules? 

Mr. Lawton. Would you expand on that a little further, Senator ? 

Senator Ener. Well, we do it in the automobile field. We don’t 
have a regulatory agency sitting up and giving a different set of 
traffic rules every 30 days. Why couldn’t we just pass a law? 
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I don’t like this business where somebody sits down and writes 
on a piece of paper and says that is the law, and they will take away 
your license, and inflict civil and criminal penalties on you if you 
violate them. 

The Administrator may wake up some morning and be in a bad 
humor and write a regulation that anybody that wears glasses can’t 
have a pilot’s certificate or write a regulation saying that all pilots’ 
certificates are suspended until the pilots demonstrate a competence 
in recovery from inverted flight. 

How would you stop it? He would say, “I am not going to hold a 
hearing, and f will give my justification as in the interest of air 
safety. After all, people ought to be able to see, and glasses get 
broken and they fall off in turbulent weather, and if you can’t see 
you can’t fly, and therefore fliers who wear glasses ought not fly,” 
and he can say, “Look at the accidents that happened where people 
ended up upside down.” 

I know two Lockheed cases where that happened, and we_have 
frequent cases where fellows get upside down. 

“Well, if you can’t demonstrate a competence in recovery from in- 
verted flight, you ought not be in the air, I guess, because that is in 
the interest of air safety,” and so he just hauls off and writes a regu- 
lation, and nobody can blow the whistle on him. 

Mr, Lawron. Senator, this is such a broad area of administrative 
power, which you have drawn to a very fine extreme, and we believe 
that the six steps that we have recommended can be implemented 
without a change in the act. This is a question of basically the Ad- 
ministrator’s will to participate freely and openly with the aviation 
community under the terms of the act. 

As we have stated, we feel that this freedom, this cooperation has 
not been offered to the degree which is necessary. 

Senator Eneie. Well, what you are suggesting is that we improve 
a procedure that basically rests upon the judgment and, you might 
even say in some cases, the caprice of an Administrator. 

We might put this into law. For instance, we have suggested that 
any rule changes be subject to appeal to the CAB. Some people are 
saying that is asking the blind to lead the blind, because the CAB 
doesn’t know any more about it than the FAA does, and probably 
less. Now, it does give one more hurdle for them to go over so people 
have a chance to kick about it, and I think in that event it is an im- 
provement, but I have just developed a very strong distaste for 
Government by edict, where a man writes on a piece of paper and 
says that is the law. 

That is the function of Congress, it seems to me, and I think we 
may have to patch this up a little, but I hope that someday we sit 
down and write an aviation code that is the law, and that the Congress 
writes it, and that if the people don’t like it they can just unelect 
some people who did it. 

Mr. Lawron. I share your sentiments toward the establishment of 
an aviation code, Senator, and I think at the present time the ma- 
chinery we have can be improved upon. We have suggested six basic 
steps which can, we believe, through your direction and the direction 
of Congress, take a great deal of the bite or sting out of the present 
procedure. 











REVIEW OF THE FEDERAL AVIATION ACT 959 


Senator Eneiz. Do you mean that you will go before them and 
craw] the last 20 feet and say, “Please do this?” 

Mr. Lawron. I don’t believe that anybody in the aviation com- 
munity, either the Goverment or the users, is about to crawl to either 
body, but I do believe that if we establish procedures which on the 
Administrator’s side I feel must come by direction, that we will meet 
with him, and the aviation community and industry will meet with 
him frankly and openly and discuss and thresh out our problems be- 
fore they ever get into a formal notice of proposed rulemaking. 

Mr. Mourrpuy. Wouldn’t this require amendment to the-Adininie- 
trative Procedure Act? 

Mr. Lawton. No, sir; there is nothing in the act, in sections 3 and 
4, that would prohibit or inhibit an Administrator from holding con- 
ferences with whomsoever he chooses, and this is what we urge. 

Mr. Mourpnuy. There is nothing that requires him to do it. 

Mr. Lawton. It is true it is not required, but it is not prohibited, 
either, and this is what we believe—with the Agency’s insistence on 
the fact and truly stated that they are following the Administrative 
Procedure Act, we say, “Yes, you are following the track, and you 
are legal, but there is so much more you could do to get some pro 
into this business, and do it without the acrimony and bitterness that 
has developed over the last 18 months. 

We are making this petition for direction that this be done, and we 
think if Congress will listen to this plea, and this direction is given, 
that we will see a better and stronger aviation community, and a 
better and stronger FAA, but it cannot come from our plea alone. 

Senator Enaue. I would like to ask you one question, Mr. Lawton. 

Have you detected any effort by the FAA to influence or to guide 
the criticism that has been coming from the various segments of the 
aviation industry? Has it been hinted or implied to your organiza- 
tion that you had better quiet down, or anything like that? 

Mr. Lawton. Senator, you very obviously are referring to infor- 
mation which concerns the relationship between our organization and 
its board of directors and some of its membership with the Adminis- 
trator. This affair has been satisfactorily resolved, and we would 
not care to comment any further on it. 

Senator Eneie. Very well, thank you very much. 

Mr. Lawton. Thank you. 

Senator Eneie. Thank you for your testimony, Mr. Lawton, and let 
me announce that if I hear anything like that, there is going to be 
some hide and hair lost down there in that Agency. 

Mr. William B. Becker, director of operations and engineering of 
the Air Transport Association, 1000 Connecticut Avenue, Washington, 
D.C. 

Mr. Becker, we are glad to have you here. 


STATEMENT OF WILLIAM B. BECKER, DIRECTOR OF OPERATIONS 
AND ENGINEERING, AIR TRANSPORT ASSOCIATION OF AMERICA 


Mr. Becker. Thank you, sir. 

My name is William Becker. I am director of operations and en- 
gineering of the Air Transport Association of America, which is com- 
posed of substantially all of the U.S.-flag certificated airlines. 
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We are discussing two subjects here today, the first of which is pilot 
certification and qualifications. 

In commenting on this subject before the committee today, we be- 
lieve we can be most helpful if we address ourselves to the actions 
taken by the Federal Aviation Agency during 1959, in the following 
four areas: 

1. The Civil Air Regulation, adopted on May 3, 1960, which pro- 
vides that only aviation medical examiners designated by the FAA 
be permitted to give airmen medical examinations and to issue medical 
certificates. 

2. The Civil Air Regulation, promulgated September 4, 1959, speci- 
fying that certain diseases and disorders will henceforth be consid- 
ered by FAA as disqualifying the applicant from obtaining a medical 
certificate necessary to perform airman duties. 

3. The Civil Air Regulation, promulgated December 1, 1959, relat- 
ing to copilot training and flight checks. 

4. The Civil Air Regulation, promulgated December 1, 1959, for- 
bidding any individual who has reached his 60th birthday to serve as 
an airline pilot, and the proposed Civil Air Regulation which would 
prevent any individual who has reached his 55th birthday from 
transitioning from a piston-engine or turboprop aircraft to serve as 
a pilot-in-command of a turbojet aircraft. 

ith the committee’s permission I should like to discuss these rules 
in the order in which I have just stated them. Thereafter, we have 
a few remarks regarding military participation in FAA. 

1. Designation of aviation medical examiners to give airmen medi- 
cal examination: In April 1959 the FAA gave public notice that it 
was considering a change in its regulations to provide that only desig- 
nated medical examiners may give required airman medical examina- 
tions and issue medical certificates of any class. Under regulations 
in effect at that time, only designated medical examiners could give the 
examination for, and issue, Nahe I and II medical certificates. 

A class I certificate is required of every individual who holds an 
air transport pilot rating. This rating is required of all pilots who 
serve as a pilot-in-command of an airline aircraft. 

Class II certificates are required of all other commercial pilots, all 
flight engineers, flight navigators, and air traffic controllers. How- 
ever, examinations for class III medical certificates, which are re- 
quired of all student pilots, private pilots, and flight radio operators 
could then be given and the certificates issued by any competent 
licensed physician, whether or not he had been designated by the 
Administrator as a medical examiner. 

Previous to World War II only designated medical examiners could 
issue any class of medical certificate. The relaxation of the examin- 
ation procedures for class [II medical certificates as brought about, 
according to the FAA, because of the shortage of physicians during 
and after the war, which prevented the designation of sufficient medi- 
cal examiners at locations convenient to all areas of aviation activity. 
The FAA found that although the wartime arrangement alleviated 
the then existing condition, experience under it produced some unde- 
sirable results. Under this blanket delegation of authority to all 
physicians to conduct. class 111 medical examinations, the office of the 
Civil Air Surgeon of the FAA was unable to supervise and instruct 
the large group of practitioners involved with regard to the proper 
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examination procedures to be followed and the changes in procedures 
which homie be made from time to time. As a result, the FAA 
found that class III medical certificates were issued in some instances 
to applicants who did not meet in full the FAA’s medical require- 
ments. 

The connection between medical examinations for airmen and 
safety in the air is obvious. It is important that the examining 
physician be given the benefit of the knowledge and experience of the 
national office which devotes the full time of its specialists to this 
subject. By this means the examination may be properly directed 
and may be changed from time to time as new knowledge is available. 
The FAA has advised that the critical shortage of physicians which 
existed during and immediately after World War II has been some- 
what relieved, and that it believes it to be possible to increase the 
number of designated medical examiners to a sufficient extent that all 
applicants for medical certificates can be handled by such examiners, 
regardless of the class of certificate involved. Accordingly, the FAA 
proposed to reestablish, and on May 3, 1960, issued a regulation which 
did; that is, establish the policy that only physicians holding a desig- 
nation by FAA may give medical examinations for medical certifi- 
cates and issue such certificates on behalf of the Agency. 

a believe, and we so advised the FAA, that this proposal was 
sound. 

2. Specification of certain diseases and disorders as disqualifying 
the srptcant from obtaining a medical certificate: On September 4, 
1959, the FAA promulgated an amendment to part 29 of the civil air 
regulations, the principal purpose of which was to provide that any 
a. for any class of medical certificate whose medical history or 
clinical diagnosis shows certain diseases or disorders will be disquali- 
fied from receiving such a certificate. Included in the disqualifying 
diseases or disorders were : Diabetes requiring insulin ; angina pectoris ; 
drug addiction; and epilepsy. The FAA found that the existence of 
any of these diseases in the applicant constitutes a definite hazard to 
safety in flight. 

The airlines supported these amendments to part 29 of the civil air 
regulations. We believed then, and we believe now, that they con- 
tribute to aviation safety. 

3. Requirements for training and qualification of airline copilots: 
On December 1, 1959, the FAA promulgated amendments to parts 40, 
41, and 42 of the civil air regulations, effective January 1, 1961, which 
would make the following three principal changes in those regula- 
tions: 

(a) Require FAA approval of each airline’s training program for 
flight crews, and any change made thereto; 

(6) Specify certain aircraft maneuvers and procedures to be per- 
formed by copilots in connection with their flight training; and 

(c) Require proficiency checks for copilots before assignment to 
duty, and once each 12 months thereafter. 

en this regulation—which is primarily concerned with the 
training and qualification of airline copilots, referred to in the regula- 
tion as pilots who are second in command—was in draft form, the 
industry took the position that the action which the FAA proposed to 
take in this field was not needed. We pointed out that the airline 








960 REVIEW OF THE FEDERAL AVIATION ACT 

We are discussing two subjects here today, the first of which is pilot 
certification and qualifications. 

In commenting on this subject before the committee today, we be- 
lieve we can be most helpful if we address ourselves to the actions 
taken by the Federal Aviation Agency during 1959, in the following 
four areas: 

1. The Civil Air Regulation, adopted on May 3, 1960, which pro- 
vides that only aviation medical examiners designated by the FAA 
be permitted to give airmen medical examinations and to issue medical 
certificates. 

2. The Civil Air Regulation, promulgated September 4, 1959, speci- 
fying that certain diseases and disorders will henceforth be consid- 
ered by FAA as disqualifying the applicant from obtaining a medical 
certificate necessary to perform airman duties. 

3. The Civil Air Regulation, promulgated December 1, 1959, relat- 
ing to copilot training and flight checks. 

4. The Civil Air Regulation, promulgated December 1, 1959, for- 
bidding any individual who has reached his 60th birthday to serve as 
an airline pilot, and the proposed Civil Air Regulation which would 
prevent any individual who has reached his 55th birthday from 
transitioning from a piston-engine or turboprop aircraft to serve as 
a pilot-in-command of a turbojet aircraft. 

With the committee’s permission I should like to discuss these rules 
in the order in which I have just stated them. Thereafter, we have 
a few remarks regarding military participation in FAA. 

1. Designation of aviation medical examiners to give airmen medi- 
cal examination: In April 1959 the FAA gave public notice that. it 
was considering a change in its regulations to provide that only desig- 
nated medical examiners may give required airman medical examina- 
tions and issue medical certificates of any class. Under regulations 
in effect at that time, only designated medical examiners could give the 
examination for, and issue, class I and II medical certificates. 

A class I certificate is required of every individual who holds an 
air transport pilot rating. This rating is required of all pilots who 
serve as a pilot-in-command of an airline aircraft. 

Class II certificates are required of all other commercial pilots, all 
flight engineers, flight navigators, and air traffic controllers. How- 
ever, examinations for class III medical certificates, which are re- 
quired of all student. pilots, private pilots, and flight radio operators 
could then be given and the satlilashen issued by any competent 
licensed physician, whether or not he had been designated by the 
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Previous to World War II only designated medical examiners could 
issue any class of medical certificate. The relaxation of the examin- 
ation procedures for class III medical certificates as brought about, 
according to the FAA, because of the shortage of physicians during 
and after the war, which prevented the designation of sufficient medi- 
cal examiners at locations convenient to all areas of aviation activity. 
The FAA found that although the wartime arrangement alleviated 
the then existing condition, experience under it produced some unde- 
sirable results. Under this blanket delegation of authority to all 
physicians to conduct class I1I medical examinations, the office of the 
Civil Air Surgeon of the FAA was unable to supervise and instruct 
the large group of practitioners involved with regard to the proper 
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examination procedures to be followed and the changes in procedures 
which should be made from time to time. As a result, the FAA 
found that class III medical certificates were issued in some instances 
to applicants who did not meet in full the FAA’s medical require- 
ments. 

The connection between medical examinations for airmen and 
safety in the air is obvious. It is important that the examining 
physician be given the benefit of the knowledge and experience of the 
national office which devotes the full time of its specialists to this 
subject. By this means the examination may be properly directed 
and may be changed from time to time as new hoon edge is available. 
The FAA has advised that the critical shortage of physicians which 
existed during and immediately after World War II has been some- 
what relieved, and that it believes it to be possible to increase the 
number of designated medical examiners to a sufficient extent that all 
applicants for medical certificates can be handled by such examiners, 
regardless of the class of certificate involved. Accordingly, the FAA 
proposed to reestablish, and on May 3, 1960, issued a regulation which 
did ; that is, establish the policy that only physicians holding a desig- 
nation by FAA may give medical examinations for medical certifi- 
cates and issue such certificates on behalf of the Agency. 

We believe, and we so advised the FAA, that this proposal was 
sound, 

2. Specification of certain diseases and disorders as disqualifying 
the applicant from obtaining a medical certificate: On September 4, 
1959, the FAA promulgated an amendment to part 29 of the civil air 
regulations, the principal purpose of which was to provide that any 
— for any class of medical certificate whose medical history or 
clinical diagnosis shows certain diseases or disorders will be disquali- 
fied from receiving such a certificate. Included in the disqualifying 
diseases or disorders were : Diabetes requiring insulin ; angina pectoris; 
drug addiction; and epilepsy. The FAA found that the existence of 
any of these diseases in the applicant constitutes a definite hazard to 
safety in flight. 

The airlines supported these amendments to part 29 of the civil air 
regulations. We believed then, and we believe now, that they con- 
tribute to aviation safety. 

3. Requirements for training and qualification of airline copilots: 
On December 1, 1959, the FAA promulgated amendments to parts 40, 
41, and 42 of the civil air regulations, effective January 1, 1961, which 
would make the following three principal changes in those regula- 
tions : 

(a) Require FAA approval of each airline’s training program for 
flight crews, and any change made thereto; 

(b) Specify certain aircraft maneuvers and procedures to be per- 
formed by copilots in connection with their flight training; and 

(c) Require proficiency checks for copilots before assignment to 
duty, and once each 12 months thereafter. 

When this regulation—which is primarily concerned with the 
training and qualification of airline copilots, referred to in the regula- 
tion as pilots who are second in command—was in draft form, the 
industry took the position that the action which the FAA proposed to 
take in this field was not needed. We pointed out that the airline 
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programs for the training, qualification, and certification of copilots 
are comprehensive and thorough, and that their adequacy has been 
tested and proved by experience. We pointed out that during the 
entire period of 22 years since the passage of the Civil Aeronautics 
Act of 1938 there has never been an instance known to any airline 
where a copilot was not able to operate and land an aircraft safely 
when required to do so by the incapacity of the pilot in command. 

Within the past 2 years, and more predominantly within the past 
several months, there have been statements made to the effect that 
there is no requirement that the second in command on airline air- 
craft possess a type rating on the particular aircraft to be flown, or 
that he be currently qualified to fly the aircraft. We want to take a 
minute to clear up this misconception. 

It is true that an airline copilot is not required to be type rated on 
the airplane on which he is to serve as copilot, but copilots are trained 
and checked out, in other words qualified, on the specific airplanes 
in which they serve. 

The regulations concerning tue training of airline flight crew mem- 
bers, including copilots, have been most comprehensive I might add 
since 1954. The air carriers under the regulations have been respon- 
sible to insure that each crew member is adequately trained to perform 
the duties on the aircraft to which he is to be assigned. The air 
carriers also must insure the continued competence of each such crew 
member and insure that each possesses a knowledge of and familiar- 
ity with all equipment and procedures to be used by him. 

Senator Corron. Would you let me interrupt to ask you some 
questions ? 

Mr. Becker. Certainly. 

Senator Corron. It is not clear to me, and it probably should be. 
You say at the bottom of page 4— 

It is true that an airline copilot is not required to be type rated on the air- 
plane on which he is to serve as copilot, but copilots are trained and checked out, 
in other words qualified, on the specific airplanes in which they serve. 

What is the difference between being type rated and being trained 
and checked out as qualified? I don’t get the distinction. 

Mr. Becker. Each pilot gets a pilot certificate, and then he is given 
a type rating for each aircraft. Let’s say a DC-3 is one type, a DC--6 
another type, and so on. An airline captain is required to be type 
rated—given a type rating on each of the equipments he flies. This 
is true for all aircraft above 12,500 pounds gross weight. 

If you are a commercial pilot, and therefore permitted to carry 
persons for hire—not on the airlines, but for hire—you have to be 
type rated. You have to have an FAA designated inspector check 
you out with a given flight check, and also a written or oral exami- 
nation. 

Senator Corron. Written and, or and/or oral examination? 

Mr. Becxer. The FAA could explain that better than I. I think 
it is both. 

Now, since the old Civil Aeronautics Act has been in effect, since 
the regulations in their present form were originally set up in 1938, 
or 1937 I guess it is, nisline copilots have not ~ to be given a type 


rating. The captain was type rated, the copilot has not been. The 
copilots were required to be given a check ride, they were given three 
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takeoffs and landings, emergency procedures, and be able to fly the 
airplane. The detail was not specified in the regulations. 

In 1954, the Civil Aeronautics Board changed the rules and speci- 
fied in considerable detail what copilots had to do before they could 
fly the particular airplane, spelled out in the regulations some 10 or 
12 specific provisions in the regulations or sections of the Civil Air 
Regulations telling what the copilot has to do to be qualified and 
remain qualified. 

They place considerable reliance on the airline to insure that this 
copilot is qualified, and that is the way it has been since 1954. 

Now, the copilot does not have to take a type rating, but he checks 
out on emergency maneuvers. 

Senator Corron. He doesn’t take an examination ? 

Mr. Brecker. He is given a check ride by the airline. 

Senator Corron. But he isn’t given an examination as the pilot is 
for type rating? 

Mr. Becker. He is not given the same examination, no, that is 
correct, but he is given an examination. 

Senator Corron. If he has to familiarize himself with the type of 
plane in question, and if he has to take an examination, how is it any 
added hardship for him, or what is the significance of his not being 
type rated ? 

Mr. Becker. In the ground course they are given the same thing 
that the captain gets on the airlines. I can’t speak except for the 
scheduled airlines. They are generally given the same ground school 
instruction, the same number of hours, they go right through the 
same course, but in the check rides given to this copilot, he does not 
have to meet the degree of competency that the type rated pilot 
would have to. 

Senator Corron. I get the distinction, then. 

Mr. Becker. And there is a difference in degree of capability, and 
therefore he is not given the same amount of time in all cases before 
he is given his check ride. He also does not have the responsibility in 
the airplane the captain has. 

Senator Corron. And the new regulation proposed to be promul- 
gated by the FAA would compel the copilot to go through the same 
tests ? 

Mr. Becker. No, sir. 

Senator Corron. There is still a distinction ? 

Mr. Becker. That is right. The regulations do spell out certain 
maneuvers that he must go through and must be checked on. 

Senator Corron. All right, go ahead. 

Mr. Becker. The mon, oh require a copilot to hold a commer- 
cial pilot’s certificate and an instrument rating. They require each 
copilot to be competent to fly the type of aircraft to which he is as- 
signed, including takeoffs and landings, normal and emergency flight 
maneuvers, and flight under cimcainbeldnahidbistens conditions. He also 
must be thoroughly trained in emergency procedures. The initial 
pilot ground training course is the same as that given to airline cap- 
tains. The civil air regulations spell out the subjects on which the 
copilots must receive ground training and specify the initial flight 
training which must be conducted in each type of airplane to be flown 
by him in scheduled operations. Copilots must in at least three 
takeoffs and three landings in any preceding 90 days in the airplane of 








964 REVIEW OF THE FEDERAL AVIATION ACT 


the particular type on which he serves as copilot. The rules also re- 
quire each copilot to be checked for instrument flying competency 
every 6 months. This is under the existing rules, not those effective 
January 1961. 

Suffice it to say the airlines feel that the experience of 22 years has 
demonstrated that these requirements and the airlines’ training pro- 
grams are sound and that they are working well. 

The FAA has, as I have said, issued a regulation incorporating 
certain additional requirements. We feel that these new requirements 
are unnecessary. However, we made this argument at length to the 
FAA, and lost it. Now we will see how the regulation works. 

Senatot Corron. If I may interrupt again, you say the FAA has 
issued regulations concerning additional requirements, and these ques- 
tions are just so I can be sure I understand. You just told me a mo- 
ment ago, however, that those additional requirements do not compel 
the copilot to take all the steps, and to take as full and thorough 
training or examination as the pilot. 

Mr. Becker. Flight training, yes, sir. 

Senator Corron. Off the ground, that is? 

Mr. Becker. Yes, sir. 

Senator Corron. Then what are these additional requirements that 
seem to you to be unnecessary? I suppose it would take a long time 
to go through all of them, but give me an example. 

Mr. Brecker. Well, the FAA has required—for example, as of this 
moment, the exact flight check that is required for a copilot is not spe- 
cified in the regulations. This can vary from airline to airline, and 
of course from airplane to airplane. What you have on a DC-3 would 
be different from the Connie. 

In the regulations effective January 1, 1961, there is a requirement 
that a certain list of maneuvers be complied with, 10 or 12 that are 
specified. 

Senator Corron. It standardizes the training as between all air- 
lines? 

Mr. Becker. It will set up a minimum training requirement, yes, 
sir, as to maneuvers he must accomplish satisfactorily before he can be 
used asa copilot. Now, the reason for the delay until 1961, as I under- 
stand it, is to give the airlines an opportunity to give all their co- 
pilots this check so that as of 1961, January, they will all be ready to 
go. 
Senator Corron. In your opinion, does the development and the 
increased use of very fast jetplanes make more necessary the stand- 
ardization of and the compliance with new and more careful stand- 
ards in the training of copilots in those particular planes? 

Mr. Becker. Well, I will say this, that before there were any change 
of regulations, the airlines who were flying the jets—and the jets 
started operating in scheduled operation a year ago last October, and 
the regulation we are talking about here was passed over a year after 
that—did give their pilots and copilots additional training, in time— 
by that, I mean time in the air, time on simulators—than they had on 
other aircraft. 

First, the jet was a new airplane to the airline. Let’s say they went 
to 20 hours flight time on the average for pilots, captains, and some 
went as high as 30, some a little less, because pilots are different. The 
airlines increased the amount of flight time in the air, let’s say, to 20 
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hours average to start out with. As times goes on, they may find— 
and some have found—that 20 hours is too much, and they slide it back 
to 16, and the pilots get all the initial transition flight training needed. 

All I am saying is I don’t think you should put a maximum in the 
regulation. You put a minimum in the regulation, and then the air- 
lines have to insure the capabilities of their pilots, because they have 
such an interest in this $5 million piece of equipment that the airline 
is operating that they want their pilots trained well. 

That same thing is true for the copilot, there has been flight time, 
added for initial transition tr: aining than that given to copilots 
initially training on piston-type aircraft. 

Senator Corron. We have had and are familiar with, as everyone 
else is in these hearings, at least one instance of a narrow escape of a 
jet plane, and I guess you know the one I have in mind,a 707. Any- 
way, we have been impressed with the fact that these jetplanes can 
get into trouble very, very quickly, much more quickly than some of 
the older planes. 

Mr. Becker. You have to fly ahead of the airplane. 

Senator Corron. Purely as a layman on this committee, it would 
seem to me that perhaps some additional standardization would be 
necessary because of the new type plane being flown, but you don’t 
feel that that is necessarily true ¢ 

Mr. Becker. I think the minimum in the regulations can be estab- 
lished. Asa matter of fact, the FAA is tightening up on the training 
requirements. 

Senator Corron. On copilots 4 

Mr. Becker. Pilots and copilots. I don’t know what incident you 
have reference to—was that Pan American’s incident ? 

Senator Corron. The one where the plane dove. 

Mr. Becker. Of course in that case the copilot was a captain, and, 
asa matter of fact, was a chief pilot. 

Senator Corron. I wasn’t citing that case as indicating any lack of 
efliciency of either the pilot or copilot in that instance, but mer ely as an 
example of how quickly a plane traveling at that speed, that type of 
plane, can get into trouble. 

Mr. Mureny. For the record, Mr. Becker, was a hearing held prior 
to the promulgation of this regulation ¢ 

Mr. Becker. No; there was not a formal hearing. 

Mr. Murpnuy. Did you request a hearing? 

Mr. Becker. We requested an opportunity to sit down and discuss 
the matter with Mr. Quesada and his staff, and that was accorded us. 
It was also accorded the ALPA, as I understand it, but it was not an 
official, recorded hearing. We were very thankful that we had an 
opportunity to sit across the table and chat about it for a couple or 3 
hours—it may not have been that long. How long the discussion with 
ALPA, who was the other interested party, or one interested party, 
at least, I don’t know. That was done I think in October last year, or 
it may have been November. 

On December 1, 1959, the FAA promulgated amendments to parts 
40, 41, and 42 of the Civil Air Regulations, which, effective March 15, 
1960, forbid any individual who has reached his 60th birthday from 
serving as a pilot—pilot in command or copilot—of an airline aircraft. 

52355—60—pt. 3——13 
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The industry supported adoption of this regulation and believes it 
is sound. 

In studying the proposal we recognized that for the first time since 
the beginning of this industry, there are a number of senior pilots 
who are approaching retirement age. We also recognized the fact that 
there are, and always will be, individuals who will be able to fly well 
past age 60. , 

Senator Corron. Three weeks ago I celebrated my 60th birthday, so 
I am glad to hear you say that. 

Mr. Becker. I was in some meeting of this committee where you 
were concerned with that date coming up. 

Senator Corron. It has now passed. 

Mr. Becker. We also were aware that there is nothing magic about 
60 as the cutoff age—it might have been 59 or 61, or some other age 
in that gener. range. 

We were and are convinced, however, that the inexorable course 
of nature can be expected to take its toll of even the healthiest speci- 
men among us during this range of years. And this conviction, which 
we feel is shared by almost everyone, is supported by clear medical 
knowledge that susceptibility to medical deficiencies increases with 
age. Current medical knowledge further indicates the absence of a 
method of measuring the potential of individuals in this age range, 
with the degree of certainty demanded by the high considerations of 
safety incumbent upon certificated airlines. 

The industry thus concluded that some arbitrary cutoff is justi- 
fied and is in the public interest. We submit that 60 is a reasonable 
age for pilot retirement. 

Currently pending before the Administrator is another proposal 
in this area. If adopted, this proposed rule will prevent any pilot, 
after reaching the age of 55, from transitioning from piston or turbo- 
prop aircraft to serve as pilot in command of turbojet aircraft engaged 
In air carrier operations. 

It would not prevent him from serving as pilot in command on turbo- 
jet aircraft between 55 and 60, if he is “checked out” prior to reaching 
his 55th birthday. 

We have studied this proposal carefully and are unable to agree that 
any safety problem exists in this area. Accordingly, with two of our 
carriers dissenting, we have opposed its adoption. 

Jets have only recently been introduced into commercial airline 
service, and experience in this area, therefore, is somewhat limited. 
But to date the experience of those carriers concerned with transition- 
ing has not indicated a safety problem. 

It does involve learning new techniques and applying those al- 
ready known, as well as demonstrating pilot skills at both. We be- 
lieve that a pilot’s ability to transition to jets may be determined 
adequately on an individual basis and that it is highly desirable that 
it be done in this manner in order to take into account the slightly 
differing problems of the airlines. 

Furthermore, as we have indicated, the proposed rule will not for- 
bid flying beyond age 55. 

We are confident that the new regulation fixing 60 as the cutoff 
age for pilots adequately covers any safety problem arising from pilot 
age, and therefore believe that the proposed age 55 rule is not justified. 
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Military participation in the FAA: When this committee was con- 
sidering en: ictment of the Federal Aviation Act of 1958, we pointed to 
the essential need for the closest milit: wy-civil coordination in order to 
insure safe and efficient utilization of the airspace by both civil and 
military interests and to bring about an air traffic control system to 
the needs of all airspace users. 

We recognized that achievement of this coordination required direct 
military participation in the policy and planning of the new Agency, 
and this we supported. Whatever doubts we had at that time con- 
cerning possible military domination of the Agency were subordinated 
in the interest of the greater good. 

The soundness of our original position has thus far been proven 
in the 17 months which have elapsed since the effective date of the 
Federal] Aviation Act. The military, in our opinion, has assigned 
topnotch personnel to duty with the FAA. Were this not so, It is 
quite possible that we would be taking a different position on this 
matter today. 

Military personnel of a lesser stature than those now assigned to 
the FAA could well have failed to grasp the importance of attacking 
their FAA work from the broader viewpoint of aviation as a whole 
as opposed to the narrower view of military operations. 

Our fear that military thinking might assume a predominant role 
in the guidance of the FAA has been mitigated by the manner in 
which the military personnel have conducted themselves. We expect 
to continue our support for the participation of military personnel in 
the activities of the FAA so long as this participation is conducted 
as successfully and in the same general manner as it has been for the 
last 17 months. 

In concluding, Mr. Chairman, may I say that we appreciate the 
opportunity of “testifying before this committee on these important 
subjects. 

Senator Corron. We thank you for your very excellent statement. 
Counsel has no questions, and I have asked mine as we went along, 
and we thank you. 

Mr. Becker. Thank you very much, sir. 

Senator Corron. That concludes the evidence for this day’s hear- 
ing, and the subcommittee stands adjourned until Friday at 10 o’clock, 

(Whereupon, at 11:45 a.m., the subcommittee adjourned, to recon- 
vene at 10 a.m., Friday, June 10, 1960.) 
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FRIDAY, JUNE 10, 1960 
U.S. Senate, 


CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
SUBCOMMITTEE ON AVIATION, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:15 a.m., 
in room 5110, New Senate Office Building, Hon. Clair Engle presiding. 

Senator Eneie. The subcommittee will be in order for receipt of 
further testimony in regard to the Federal Aviation Act. 

The first witness is Dr. Phelps. 

Dr. Phelps, I observe you have a prepared statement. You may 
proceed to read it, if you desire. 

Senator Monronry. Mr. Chairman, may I say I have, unfortu- 
nately, two committee meetings that conflict today, one a full Appro- 
priations Committee on markup of the armed services bill, and being 
vitally interested in airlift appropriations, I want to be there. 

Senator Enexe. I would like to have you there, too, to look after 
the B-7. 

Senator Monroney. That, I think, we can take care of also. 

The second is the independent offices bill which contains all the 
appropriations for electronics and staffing of control towers and ex- 
pansion of our air traffic control. So I will have to be both places. 

I do appreciate the distinguished Senator from California presid- 
ing and I will stay as long as I can. 

General Quesada will not be here today because we did not feel 
we had time to hear him in the morning session. He will be here 
later today. 

Senator Enete. I observe, Dr. Phelps, you are from Oklahoma, 
and I know that Senator Monroney, the very able Senator from that 
State, will stay as long as he can. 


STATEMENT OF MALCOM E. PHELPS, M.D., EL RENO, OKLA, 
AMERICAN ACADEMY OF GENERAL PRACTICE 


Dr. Puetrs. Thank you, sir. 

My name is Malcom E. Phelps. I live in El Reno, Okla., where 
for the past 30 years I have been actively engaged in the private 
practice of medicine and surgery. 

I am a member of the Canadian County, Oklahoma State, and 
American Medical Associations, as well as other medical organi- 
zations. 

I was one of the founders of the Flying Physicians Association 
and for several years was a member of the board of directors of that 
organization. 
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In 1957 I served as president of the American Academy of General 
Practice. Today, I am speaking as the official representative of that 
organization. 

The American Academy of General Practice is the second largest 
national medical organization and is composed of more than 26,000 
family physicians. 

I am also a member of the Department of Defense Advisory 
Committee on Dependents Medical Care. 

Last year I served as a special consultant to the Surgeon General of 
the U.S. Army and spent several weeks inspecting military medical 
facilities in the Pacific. Prior to last year I have served in a 
similar capacity and inspected U.S. Army medical installations in 
this country. 

A few years ago I served as a special consultant to the Surgeon 
General of the U.S. Public Health Service and was a member of the 
National Advisory Committee on poliomyelitis vaccine. 

I also served as a special consultant to the Surgeon General of the 
U.S. Public Health Service on Asian flu vaccine. 

For approximately 25 years, I have held a private pilot’s license 
with a rating of single and multiengine, land airplanes. During this 
period of time, I have owned and flown, as a pilot, many airplanes S, 
both single and multi lengine. 

For some years only certain medical examiners designated by the 
CAA were permitted to examine and certify citizens as being physi- 
cally qualified to pilot aircraft. This method proved so uns: tisfactory 
that it was abandoned. 

For many years now, the student and private pilot could go to their 
family doctor or such licensed physician as they might choose for 
their physical examination. The pilot would provide the doctor with 

a physical examination report form prepared by the CAA, now the 
F. \ A. In addition to this form, which advised the doctor as to the 
physical and mental qualities a pilot must possess, the pilot also pro- 
vided the doctor with other forms supplied by the Federal Govern- 
ment, explaining the use of the report form and giving such additional 
information as would be helpful to the doctor in ‘determining the 
physical and emotional competence necessary for the safe piloting of 
a personal aircraft. A copy of those documents are submitted with 
this statement. 

A copy of these documents will be submitted. I forgot to bring them 
in my rush this mor ning. 

From many years’ experience as a pilot, as a practicing physician 
with the benefit of having served as a consultant to the Federal Gov- 
ernment in medical matters, let me assure you there are no mysterious 
or specialized requirements that a doctor must have to determine the 
fitness of an applicant for a private pilot’s medical certificate. Please 
understand this clearly; I am not discussing the problem of jet pilots 
nor airline transport pilots. This issue is “confined to the hundreds 
of thousands of persons who may now and in the future wish to pilot 
an airplane, as most everyone now pilots an automobile. 

The FAA has decreed that as of June 15, 1960, private, noncom- 
mercial pilots must be examined by physicians specially designated 
by the medical director of that bureau to qualify for their medical 
certificate. 
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No professional standards are mentioned : I quote from amendment 
13. Effective June 15, 1960, 25 F.R. 3946, 406.1 paragraph (e): 

Aviation medical examiner shall mean a licensed physician designated by the 
Administrator to perform appropriate medical examination and to issue medical 
certificates prescribed by the Civil Air Regulations. 

Since no standards of training or experience are prescribed, desig- 
nation will be at the whim of the director who sets himself up as the 
sole judge of professional abilities. 

As proof of the inconsistency of the statement that the system of 


eae ated medical examiners is necessary I again quote amendment 
3, 25 FR. 3946: 


The Agency will welcome the application of any family physician who wishes 
to join us in our efforts to promote air safety. 

Surely he is not so naive as to believe that there are any physicians 
in the land who are not interested in promoting air safety. 

In what appears to be a deliberate attempt to mislead the public 
and this committee, the Administrator of the FAA makes the fol- 
lowing statement in amendment 13, 25 F.R. 3946, and I quote: 

A survey has revealed that of the class III airmen examined by non- 
designated physicians, 84 percent of those who did not meet the medical stand- 
ards of the Federal Aviation Agency nevertheless were given certificates by the 
examining physicians. 

He fails to state the actual numbers or the percentage of the total 
number of examinations made this figure represents. 

Also, I would like to call your attention to the fact that by his own 
figures the Administrator admits that 16 percent of these improper 
certificates were issued by designated i examiners appointed 
and controlled by the FAA. Since there are approximately 2,000 
designated medical examiners, this group constitutes less than 1 
percent of the 250,000 physicians in this country; yet this less than 
1 percent designated medical examiners are responsible for 16 percent 
of the total error. 

The proposal for designated medical examiners by these individuals 
is medical bureaucracy at its worst. The FAA designated examiner 
requirements are not only instituted to regiment the pilots, but also 
regiment the medical profession. This can only be achieved by im- 
posing wholly unnecessary burdens and expenses upon the piloting 
fraternity, with no demonstrable benefits insofar as safety or the 
public interest is concerned. 

To prove that the director of this bureau is unhappy because he 


cannot dictate to private physicians, I again quote from amendment 
13, 25 F.R. 3946: 


There is no effective way of administrative control over nondesignated medical 
examiners. 

The horrible results of this type of program were once demonstrated 
and those very horrible results led to the abandonment of the pro- 
cedure. How can he justify making the very same mistake, twice with 
full knowledge of what is being done? 

After the abandonment of this unsound program most of the ex- 
aminations were done by the family physician of the pilot. This is 
as it should be. Because the family physician has a personal interest 
in his pilot patient and his family. Because of his intimate knowl- 
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edge of his pilot patient, the family physician is in an ideal position 
to ‘properly appraise the physical ability, the mental capacity, and the 
emotional stability of the pilot. 

In addition, the family physician is frequently aware of physical 
impairments that are not apparent to the casual examination of the 
designated medical examiner. 

As an example, several years ago one of my good friends and pa- 
tients came to me for a pilot’s examination. Because I was familiar 
with the fact that this patient had diabetes, I rejected this man. 
After taking a big dose of insulin this pilot went to a CAA desig- 
nated examiner in another city who issued the certificate. Shortly 
thereafter, while piloting an aircraft, this man suffered insulin shock 
and died asa result of the crash. 

The FAA has recently decreed that we must return to the obsolete 
system of designated medical examiners. 

At a hearing held by the FAA, I asked the medical director of 
that bureau how many and what percentage of aircraft accidents 
were due to physical defects of the pilots. I was told that no figures 
were available and no studies had been made. I also inquired as to 
what examinations or tests his designated examiners would use to pre- 
dict, when and which pilot, or any person might suffer a sudden stroke 
or coronary occlusion. He had no answer. 

I am sure that if he has the answers to these questions he will be 
awarded the Nobel Prize, as well as the whole-hearted thanks of, not 
only you and I, but the entire world. 

In‘all news releases as well as in the official regulations—amend- 
ment 13, 25 F.R. 3946—much ballyhoo is made of the fact that one 
large and several small medical societies supported reverting to the 
archaic system of bureau designation of medical examiners. The 
FAA has carefully avoided mention of the fact that the second larg- 
est national medical organization, the American Academy of General 
Practice, opposed this ‘ch: ange by official action taken at the last an- 
nual assembly of that organization. 

Again no mention was made of the fact that the American Academy 
of General Practice had an official representative at a hearing con- 
ducted by the FAA on February 11, 1960, and expressed the opposi- 
tion of this organization which represents the family doctors of 
America. 

Under the glorious cloak of increased safety, for which we all 
strive, the medical ezar of the FAA proposes that by some mysterious 
and magic formula he will be able to select and designate those doctors 
of medicine who are, and those who are not, capable of doing a 

satisfactory phy sical examination. He disregards entirely the find- 

ings of the various State and National boards of medical examiners 
whose duty it is to license those who are capable and competent to 
practice medicine. 

I wonder who anointed this bureau and gave them the supernatural 
omnipotence to pass on the professional qualifications of every doctor 
in this land. 

I, for one, believe that the tried and true American way is far 
superior in settling this medical muddle, created by the FAA, than 
any way that can . be devised by a self-anointed Messiah, who has 
chosen himself to lead us out of the wilderness created by wild assump- 
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tions with no facts or figures to justify or support the changes decreed 
by the recently created FAA. 

I am sure that the same sentiments stir me as stirred Patrick Henry. 
Only my words, instead of being “Give me liberty or give me death,” 
are “If this is liberty, give me death.” 

Gentlemen, I am deeply grateful to this committee for granting me 
the opportunity of appearing before you today, and ask that you not 
impose on an innocent segment of the ‘public this medical bureaucracy 
of designated medical examiners for private pilots. 

Senator Eneix. Thank you, Dr. Phelps. 

Senator Monroney, you may have to leave. Do you have a question 
or two? 

Senator Monroney. You refer several times, Doctor, to the archaic, 
unsatisfactory, and obsolete system that was in effect in 1945. I 
understand that it was because of the shortage of doctors at that time. 

Dr. Puetrs. Senator, that was the first excuse or reason given when 
this rule was promulgated. 

The men who were in charge of the bureau and made the change 
at the time it was made, stated to the FAA that this was not the 
reason, and gave the facts and figures for the change. But it was 
not because of a shortage of doctors as was alleged by the FAA, and 
I believe that in this room is one of the men that was in charge of 
the CAA at the time that change was made, and who could verify 
that statement. 

Senator Monronry. What I am saying, if this was not the case, 
then what was so highly unsatisfactory that lead to its abandonment? 

You refer it to as being archaic and obsolete and grossly unsatis- 
factory. 

Dr. Prretrs. Because many of the tests devised at that time had no 
clinical significance on the effect of the pilot. The people were lo- 

cated in areas that made it very inconvenient and could not get ap- 
pointments because of the distance they had to travel. 

Senator Monroney. Is there any special listed equipment that is 
necessary in the medical examination for a pilot? 

Dr. Puetrs. Not for a private or student pilot, sir. Any well- 
equipped doctor has the equipment in his office to make these examina- 
tions. 

Senator Monroney. That is all I have. 

Senator Eneir. Doctor, by the way, in connection with your ques- 
tion as to what happened, I would like, with reference to the change 
of this order, I would like to offer for the record the CAA Journal of 
May 15, 1945, which quotes from the Journal at the time with refer- 
ence to the reasons given, and does not refer to doctor shortage. 

Without objection that will be made a part of the record at this 
point. 


(Document follows :) 
[CAA Journal of May 15, 1945] 


CAA RELAXES REGULATION ON PHYSICAL EXAMINATION FOR PRIVATE PILOT 
LICENSE 


Physical examinations for private pilots may be made by any registered 
physician beginning June 1, according to an order signed by T. P. Wright, 
Administrator of Civil Aeronautics. 








974 


REVIEW OF THE FEDERAL AVIATION ACT 





This order, directing that CAA inspectors provide applicants with a simple 
form to be filled out by any “competent, licensed physician” resolves one of 
the questions that has been treubling the aviation industry for several years. 


TIMESAVING 


“This will greatly increase the availability of physicians for this purpose,” 
Mr. Wright’s order stated. “It will provide adequately for the safety of the 
public, and it will permit, in conjunction with the changes to be made in the 
civil air regulations, a reduction of cost in time and money to the prospective 
pilot.” 

Several plans previously have been submitted to ease the requirements for 
the person who wants to learn to fly. Scarcity of medical examiners especially 
designated by the CAA has caused complaints, and the war has heightened 
this problem. 

It has been proposed that several thousand additional examiners be 
designated to save time and travel on the part of applicants. Complete elimina- 
tion of physical examination was also proposed. The plan adopted, however, 
appears best to serve the needs of all. 

The CAA will prepare the special form for use by the “family doctor.” On 
the back of this form will be any special instructions pertaining to the examina- 
tion which it is felt are necessary and appropriate to include as a guide to the 
examining physician. 


PRIVATE AND STUDENT LICENSES ONLY 


The change applies only to applicants for private and student pilot licenses. 
Physical examinations for commercial certificates, those who carry person and 
property for hire, will be unchanged, and still will be given by physicians whom 
the CAA designates. 

Six months ago, the CAA requested the National Research Council to appoint 
a committee to study the relation of organic disease to aviation. Recently the 
CAB has asked the same Council to study problems of vision. 

At the request of the nonscheduled Flying Advisory Committee of the CAA, a 
group of five doctors has been appointed. This group will study present fiscal 
requirements with the intention of producing a set of questions which can 
be answered “yes” or “‘no” by any licensed physician and will determine whether 
the pilot has any functional, or organic defect, or disease, which will interfere 
with his piloting an airplane safely. 

The committee was appointed by the National Aeronautics Association, 
made up of: Dr. Edmund L. Keeney, allergies; Dr. Walter Loch, ear and 
equilibrium; Dr. Moses Paulson, internal medicine; Dr. Herbert Schoenrich, 
urologist ; Dr. J. Guyton, eye, ear, and throat. 


Senator Eneie. Now, I observe, Dr. Phelps, in the amendment 13, 
issued by the Administrator on June 15, 1960, it says: 

A survey has revealed that of the class III airmen examined by nondesignated 
physicians, 84 percent of those who did not meet the medical standards of the 
Federal Aviation Agency nevertheless were given certificates by the examin- 
ing physicians. 

Now, do I understand that to mean that these doctors gave certif- 
icates to 84 percent of the applicants erroneously and in violation of 
the requirements, and to people who did not meet the physical stand- 
ards of Federal aviation ? 

Dr. Puetrs. Senator, I believe that is an interpretation that the 
people who drew this bulletin up would like to have you believe. 

If you examine the statement a little more closely, and go into the 
facts, you will find that the figures do not hold water, and I can show 
you here—just a minute—exactly what did happen. 

Senator Enexe. Just a casual reading of this would make you think 
that 84 percent of the applicants should have been flunked and 
weren’t. 

Dr. Puetrs. That is right, and that is the way, the reason the 
statement is so misleading. 
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Senator Encte. I think it is an outrageous statement, if it is not 
true. 

Dr. Puetres. May I—— 

Senator Enate. It is an outrageous statement to make, if it is not 
true. I will put it that way. 

Dr. Puetprs. I think it is a very vicious thing for a Government 
agency to make a statement, as misleading a statement, as that is. 
Actually, the drafters were talking about 84 percent of eight-tenths 
of 1 percent of 84,243 airmen medical examinations made by non- 
designated doctors during the year 1957. When you delve into the 
figures issued by the FAA people, you would likely become aware 
that the family doctor of the Nation did not fall down on the job. 
On the contrary, they did credit themselves. Here is why: keep in 
mind that under the present regulations which will be junked June 
15, nondesignated physicians are permitted to issue temporary li- 
censes after they examine class 3 applicants and find them qualified 
under the rules laid down by the FAA and explain on the medica] 
form. 

These temporary licenses, supposedly reviewed by the FAA Re- 
gional Flight Surgeon, are subject to revocation within 90 days. If 
they aren’t, they become permanent, or good for the 24-month period. 

Cancellation was made upon the information furnished by the 
family doctor. Here is where the 84 percent comes in. <A total of 
683 denials and revocations resulted from the 84,243 class 3 medicals 
made by nondesignated physicians in 1957. Of this 683, about 16 per- 
cent, or 109 applicants were denied by nondesignated physicians them- 
selves. 

During the course of the review, which should have been made dur- 
ing the 90-day period, FAA canceled 574 additional certificates. 
This comprises the 84 percent that were talked about. 

Senator Eneie. What did they do? What they did, they filed the 
regular medical report. 

Dr. Puetrs. Yes, sir, and the doctor stated on there the reason he 
did not believe the certificate should be issued. And then during 
this 90-day period they revoked the license on the statement and the 
examination made by the doctor. 

Senator Eneie. What he says here: 


84 percent of those who did not meet the medical standards of the Federal Avia- 
tion Agency nevertheless were given certificates by the examining physicians. 

Dr. Puetrs. The examining physician gave the pilot the papers 
which authorized him to have a temporary certificate until it could 
be reviewed by the FAA. 

Mr. Mureny. Who reviews this in the FAA ? 

Now the family physician issues the paper. It is good for 90 days. 

Dr. Puetrs. He makes his examination and would note on there 
the physical defects found. 

Mr. Mvurrny. He puts the facts right there ? 

Dr. Purtrs. Then on the facts he furnished in his examination, 
why, then, there is this 683 denials. 

Mr. Murry. Who denies? Some doctors over at FAA ? 

Dr. Puexrs. Then it was the CAA; yes, sir. 

= a Does this get down to a difference of medical opinion 
on facts? 
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Dr. Puerrs. I don’t believe that it does. I believe that they pre- 
scribe certain rules and regulations that there might be various in- 
terpretations on. 

The examining physician examining the patient—— 

Mr. Mvurpiry. This is no suggestion that there is any laxity on the 
part of the family physician. He puts the facts right on the paper 
and the FAA doctors then say: “On these facts you have issued him 
the certificate, but we believe you should not have.” 

Dr. Pueves. That is correct. 

There is no dereliction on the part of the examining physician, as 
they would have you believe from—— 

Mr. Mourrnuy. Do you think it is fair to say you get that impression 
from this statement in the release 4 

Dr. Puetrs. I think this is a vicious piece of propaganda that is an 
indictment to the doctors of America who have done a darn good job, 
and I think if you went to their figures you would find that is a gross 
attempt to mislead the public. 

Senator Enetr. What it sounds to me like is 84 percent of those 
examined by the family physician got certificates and should not have 
gotten them. 

Dr. Puevrs. That is what they try to make you believe in there. 

Senator Enoete. But this 84 percent is 84 percent of a very small 
number of 

Dr. Preps. 84 percent of one-tenth of 1 percent of those that were 
examined. 

Senator Enexe. In other words, on one-tenth of 1 percent of those 
examined the family doctor ran up a red flag on it and said, “I note 
in the physical report these facts, and then—” But he said, “Notwith- 
standing I will issue a temporary certificate subject to review.” They 
then reviewed it and 84 percent of those that were thus signaled for 
special attention by the FAA were subsequently turned down. 

Dr. Puetrs. That is correct; yes, sir. 

Senator Enere. And it is a very, very different matter, isn’t it? 

Dr. Puetps. As I say, I think that is an atrocious miscarriage of 
justice for a Federal agency to make such a statement. 

Senator Eneir. Well, it is very misleading and I am sure that the 
press and the public got the wrong impression out of it entirely. 

Dr. Puexprs. It is my personal opinion that is what was intended 
by the people who put that out. 

Senator Enate. I want to refer further to amendment 13. 

I observe over here at the tail end of it the Administrator says: 

In order to discharge properly the duties associated with these responsibilities, 
examiners must maintain a detailed knowledge and understanding of the sub- 
ject matter of a manual of instructions, published standards, and periodic direc- 
tives issued by the Agency. They must maintain familiarity with general medi- 
cal knowledge applicable to aviation. 

Now, what general knowledge should they have about aviation that 
would bear upon a third-class physical ? 

Dr. Puevrs. For the life of me, Senator, after many years of flying 
and the practice of medicine I can’t even imagine what would be 
necessary. 

Senator Enete. If you are fairly warm you can pass that examina- 
tion, can’t you? 
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Dr. Puexrs. If a man has no obvious physical defects, he should 
be able to pilot an airplane, that is, as a private pilot. 

Senator Enerx. Don’t they say that if your eyesight isn’t worse 
than 20/50, and can be corrected by glasses to 20/30, that you can 
pass the eye examination 

Dr. Puerrs. That is right. 


Senator Encir. And don’t they say in the regulations that if you 

‘an hear the whispered voice at 3 feet. you can pass the examination 
as far as hearing is concerned ¢ 

Dr. Puenrs. That is right. 

Senator Enctr. And if your blood pressure is within normal limits, 
you can pass the examination ? 

Dr. Puerrs. That is correct, sir. 

Senator Enere. And if you haven’t been in an insane asylum, had 
a heart attack, or are taking insulin for diabetes, you can pass the 
examination ¢ 

Dr. Puetrs. That is correct, sir. 

Senator Ener. Now, they say here: 

In addition, they must possess the equipment and facilities necessary to carry 
out the prescribed examinations. 

You have answered that question to Senator Monroney, but the 
Administrator goes on to say 


This ordinarily requires that the physician acquire a minimum amount of 
equipment in addition to that which he would need for the ordinary practice 
of medicine. 


Now, can you think of anything that an ordinary physician, that 
a physician would have to have for the ordinary practice of medicine? 

Dr. Puecrs. I certainly cannot, Senator. 

Senator Ener. For the purpose of this examination ? 

Dr. Pures. I cannot and I have never been able to get Dr. God- 
dard to tell us what he is driving at there. 

Senator Eneie. Well, I don’t know: I would suspect if a doctor 
would read this he would say: “If I am going to be snowed with a 
pile of bulletins and have to pass an examination in regulations and 
maintain familiarity with general medical knowledge applicable to 
aviation—whatever that means—plus get a lot more equipment—” 
Maybe they won’t be so enthusiastic about these designations. 

Dr. Puerrs. But I can’t for the life of me—and I looked over the 
regulations; I have them here. I think, Mr. Chairman, that these 
ought to be in the record and, unless there is objection, I would like 
to place in the record at this point the requirements for the third 
class medical. 

Senator Ener. Without objection, those requirements will appear 
in the record at this point. 

(Regulation follows :) 

29.4. Third class. 
(a) Eye. Applicant shall have: 
(1) A visual acuity of at least 20 00 in each eye separately without cor 


Provided, That if the vision in either or both eyes is poorer than 20/50 and is 
brought up to 20/30 or better in oak eye by glasses, the applicant may be 


qualified upon condition that such glasses be worn while exercising the privileges 
of his airman certificate. 


(2) No serious pathology of the eye. 


ection: 
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a? The ability to distinguish aviation signal red, aviation signal green, and 
white. 

(b) Ear, nose, throat, and equilibrium. Applicant shall be able to hear the 
whispered voice at 3 feet; shall have no acute or chronic disease of the internal 
ear, no disease or malformation of the nose or throat which may interfere with 
or be aggravated by flying, and no disturbance in equilibrium. 

(c) General medical condition. 

(1) An established medical history or clinical diagnosis of the following 
conditions shall be disqualifying: (i) Diabetes mellitus which requires insulin 
or other hypoglycemic drug for control, (ii) myocardial infarction, or (iii) 
angina pectoris or other evidence of coronary heart disease which the civil 
air surgeon finds may reasonably be expected to lead to myocardial infarction. 

(2) An applicant shall be disqualified if he has any other organic, functional, 
or structural disease, defect or limitation which the civil air surgeon finds 
either (i) renders the applicant unable safely to perform the duties or to 
exercise the privileges of the airman certificate held or sought, or (ii) may 
reasonably be expected to result within 2 years from such finding in a condition 
which would render the applicant unable safely to perform the duties or to 
exercise the privileges of the airman certificate held or sought. Such findings 
will be based on the case history and appropriate professionally qualified medi- 
cal judgment related to the conditions involved. 

(d) Nervous system. 

(1) An established medical history or clinical diagnosis of the following con- 
ditions shall be disqualifying: (i) A character or behavior disorder which is 
sufficiently severe to have repeatedly manifested itself by overt acts, (ii) a 
psychotic disorder, (iii) chronic alcoholism, (iv) drug addiction, (v) epilepsy, 
or (vi) a disturbance of consciousness without satisfactory medical explanation 
of the cause. 

(2) An applicant shall be disqualified if he has any other disease of the 
nervous system, mental abnormality, or psychoneurotic disorder which the civil 
air surgeon finds either (i) renders the applicant unable safely to perform the 
duties or to exercise the priveleges of the airman certificate held or sought, or 
(ii) may reasonably be expected to result within 2 years from such finding in a 
condition which would render the applicant unable safely to perform the duties 
or to exercise the privileges of the airman certificate held or sought. Such 
findings will be based on the case history and appropriate professionally qualified 
medical judgment related to the condition involved. 


Senator Monroney. Could I ask one question ? 

Senator EnGie. Yes, sir. 

Senator Monroney. And then I must go to an Appropriation meet- 
ing. 
I want to clarify the record, Doctor, on this number that were found 
on examination of the record by the regional flight surgeon. 

The data on which these rejects were based, were those same evi- 
dences submitted to the regional flight surgeon in the medical exami- 
nation by the local examining doctor ? 

Dr. Puetrs. That is correct. 

Senator Monroney. So he caught and reported to the flight surgeon 
all of the things that the flight surgeon found reason for rejecting, 
so what I am trying to say is that the examination itself disclosed 
and was reported accurately, Doctor, and then they made their deci- 
sions, as they have the right to do— 

Dr. Puevps. That is right. 

Senator Monroney. That they didn’t fully qualify. Is that cor- 
rect ? 

Dr. Puetrs. That is correct. 

Senator Monroney. The point is that there has been no failure in 
the examination and the reporting of that to them based even on 
their own figures? 

And the surgeon never saw the patient, never saw the applicant? 
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Dr. Puexrs. No, he passed on what was submitted by the doctor. 
Actually when you get through with these statistics, there is one 
glaring fact that remains unmentioned by the FAA. The 574 revo- 
cations made by the FAA of applicants first given temporary certi- 
ficates by the nondesignated doctors were based upon information 
furnished the FAA by the much maligned nondesignated physician. 

Mr. Murruy. Sixteen percent of the error was committed by the 
designated medical examiner. 

Dr. Peters. Which comprises less than 1 percent. 

Mr. Mureuy. What conclusion do you draw from that fact? 

Dr. Puetrs. That there was the same defects showed up and the 
designated examiner then 

Mr. Murreuy. He makes mistakes, too? 

Dr. Puevps. That they noted these and with one exception, the 
designated examiner, when he gave the physical examination, he 
issued a certificate which was good for the 2 years. 

The nondesignated examiner issued a temporary license which was 
subject to review by the 

Mr. Murreuy. There is no review of any certificate issued by the 
so-called designated medical examiners ? 

Dr. Puetrs. He issues the certificate himself for the two years. 

Mr. Mourpuy. Tell me, Doctor, is the designated medical examiner 
a specialist in aviation medicine? 

Dr. Puetes. I have never been able to determine that because they 
have never set out any qualifications for that. The designation seems 
to be entirely at the whim or 

Mr. Murpuy. Is there such a branch of medicine? 

Dr. Puetrs. There is a branch of aviation medicine and most of 
those men are designated examiners, but they do not have to be. 

Mr. Murpny. How many aviation specialists are there in practice 
today 

Dr. Puenrs. I can’t tell you, but it is a very, very small number. 

Mr. Murpuy. Would it be fair to say there would be about 400? 

Dr. Puetes. I would guess that might be a very good figure. 

Mr. Murrry. Most of them would be in the service ? 

Dr. Puetrs. Many of them are in the service or connected with the 
airlines, for their personnel. 

Mr. Murrny. Is there a medical school, a non-Federal medical 
school that gives courses in aviation medicine, to your knowledge? 

Dr. PHetrs. There might possibly be, I am not, I can’t answer the 
question. 

Senator Enerr. I wanted to ask you one other question, here, I 
notice that in the statement on amendment 13, the Administrator 
further says, and I quote: 











~™ 


The majority of individual doctors commenting approved the proposal as 
did practically all of the medical associations including the American Medical 
Association, Aerospace Medical Association, the Flying Physicians Association, 
and the Civil Aviation Mcdical Association. 

Now, I understand that you are a member of the AMA, ad from 
your statement, that you are a member of the Flying Pliysicians 
Association. 

How did they get so far out of kilter on this? 

Dr. Puetrs. Well, may I explain to you briefly what happened as 
far as the AMA is concerned ? 
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There was a representative of the FAA who went to a committee 
of the American Medical Association and explained to them that they 

wanted to do something to increase the safety of aviation and got the 
amelie to recommend that the American Medical Association 
would recommend anything that was, let’s say, that was good for the 
safety of aviation. 

And using that asa basis, that went into a report. 

Now, again, it is my opinion that since this has come to light, that 
next week, when the American Medical Association meets in Miami 
Beach, that it is my opinion that the American Medical Association 
will change this action. 

Senator Eneir. Are you going to be there? 

Dr. Pueres. Yes, sir. 

Senator Enerx. I hope you are. 

Now, what about the Flying Physicians Association, of which you 
are also a member ¢ 

Dr. Purves. I heard that testimony that was given by the president 
of the Flying Physicians Association, and I did not get the impression 
from his testimony that he was in favor of this thing. I interpreted 
his testimony much differently than is reflected in this report. 

Mr. Murrey. Was your or ganizat ion, Doctor, or any other medical 
organization consulted or called in or conferred with, call it what you 
will, prior to the promulgation of this rule? 

Dr. Puenrs. I can only speak for the American Academy of Gen- 
eral Practice. We were not. What other organizations might have 
done, | do not know. 

Mr. Murruy. Now, there was a hearing held in February. 

Dr. Pups. Yes, sir. 

Mr. Mureuy. You attended that hearing? 

Dr. Prevrs. Yes, sir. 

Mr. Mureny. Were you allowed to testify with such latitude as you 
desired ¢ 

Dr. Puetrs. I was, sir. 

Mr. Murruy. How long did that hearing last ? 

Dr. Puevrs. Well, most of a day. That is, there was a hearing in 
the morning and a recess for lunch, and then part of the afternoon. 

Mr. Murruy. Do you feel that due consideration was given to your 
views and the views of your organization by the agency ? 

Dr. Puxrrs. I was allowed to speak there. 

Mr. Murreuy. You were allowed to speak? 

Dr. Pueps. Yes, sir. 

Mr. Mureny. By that, do you suggest that no consideration was 
given to the views of y our or ganization ? 

Dr. Puetps. I do not believe that there were any given, and I cannot 
even find any mention of the organization which I represent being 
there or opposing the hearing. 

Mr. Mureuy. I notice the only organization mentioned is the Air- 
craft Owners and Pilots Association. 

Dr. Pueups. Yes, sir. 

Mr. Mureny. In the release. 

Now, in addition to your organization, you say there were other 
medical groups—— 
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Dr. Pueirs. There was the Aerospace Medicine boys were there 
and the Association of Flight Surgeons, Airline Flight Surgeons, and 
some of those 

Mr. Mureny. I mean who registered opposition to the rule ? 

Was there any other medical group other than your own? 

Dr. Puerrs. From the testimony | heard, 1 thought the Flying 
Physicians registered opposition. 

The man that wrote this report apparently took it otherwise. 

Senator Monroney. I would suggest that the committee staff get 
the testimony of the Flying Physicians’ president and summarize at 
least or place it at this point in the record. 

Senator Eneie. Without objection, that will be made a part of the 
record, and I would like to see it. 

Senator Monroney. Mr. Chairman, would you excuse me? 

Senator Enete. It is fair to say, Dr. Phelps, that no speci ial qualifi- 

cations professionally are required to give this very simple examina- 
sian, isn’t it? 

Dr. Puetrs. That is my opinion, sir, without any reservation or 
qualifications. 

Senator Ener. If that is true, then the only reason for kicking out 
the family doctor is because they do not trust him. They think he 
will lie about it and that he will play local politics and give a medical 
certificate to one of his patients who is not entitled to it and who might 
endanger his life or that of others in the use of that medical certificate. 

Isn’t that the only conclusion you can arrive at? 

Dr. Puevrs. That might have been their reasoning, but I believe 
that it is entirely wrong, bec: a I feel much closer to my patients 
that I am with every day than I do a stranger and I think for that 
reason alone, that the family physician is going to be much more care- 
ful about endangering his people. 

Senator Enexe. I am sure that would be your attitude, but if no 
special medical knowledge and if no special equipment or training is 
required to give this very simple and rudimentary class III pilots? 
examination, then the only reason that can be asserted for throwi ing 
out the fs unily doctor and outlawing him is that he would play favor- 
ites with this own patients. 

I see here, they say there is no effective way of exercising adminis- 
trative control over nondesignated medical examiners and there is no 
assurance that failures to apply the applicable standards will be dis- 
covered and corrected—— 

Dr. Puetrs. Dr. Goddard made the statement at that meeting, at 
that hearing they held, that the only reason that they needed to 
change it was for administrative control of the people. 

Now, he stated at that meeting that it was not the quality of the 
examinations given but that it was too big an administrative problem 
for them to disseminate their rules and regulations to so m: iny doctors. 
That was his sole excuse, and I interpreted him to mean he wanted to 
regiment the doctors to minimize his administrative problems. 

Mr. Murrny. Aren’t these rules attached to the form you take in 
to the doctor—you were going to submit that for the record. 

Dr. Piao Yes, sir 
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Mr. Murreuy. When the applicant goes in to the doctor, doesn’t he 
have attached to that the rules for the doctors to follow ? 

Dr. Puerps. That is correct. 

Senator Enexe. Right on the paper, in other words, when you go in 
to get your physical examination, you take the paper right in, you 
hand it to the doctor, it has the form on it to be filled out, it has the 
instructions on it with respect to the physical standards to be met and 
it has instructions on it with reference to how the paper itself is to be 
filled out and where it is to be mailed. 

Isn’t. that correct ¢ 

Dr. Pue.rs. That is correct, sir. 

Senator Enere. Thank you very much, Dr. Phelps, for your very 
fine testimony. We appreciate it. 

Dr. Pueirs. Thank you. I again want to tell the committee how 
much I appreciate their allowing me to be here. 

Senator Enexe. The next witness is Mr. A. C. Holder of Lovington, 
N. Mex. 

Without objection, amendment 13 of June 15, 1960, will be made a 
part of the record following Dr. Phelps’ testimony. 

(The document follows :) 


[Regulations of the Administrator, Federal Aviation Agency, Washington, D.C.] 
Part 406. CERTIFICATION PROCEDURES 
AMENDMENT 13 
Eff. June 15, 1960 (25 Fed. Reg. 3946) 
Class III Medical Examinations and Certificates by Medical Examiners 


Notice was given in Draft Release No. 59-2 (24 F.R. 2961) that it was pro- 
posed to amend Part 406 of the regulations of the Administrator by requiring 
all applicants for airman medical certificates to be examined by designated 
medical examiners. Interested persons were afforded opportunity to submit in 
writing, within thirty days after publication of the notice in the FepERAL REGISTER 
on April 17, 1959, such data, views, or comments as they desired. Furthermore, 
after issuance of a Notice of Public Hearing (24 F.R. 9847 and 25 F.R. 122) a 
public hearing was held on February 11, 1960, in accordance with section 4(b) 
of the Administrative Procedure Act. 

As pointed out in the draft release, the purpose of the amendment is to 
reestablish the previous practice that only designated medical examiners may 
give required airman medical examinations and issue medical certificates of 
any class. At present, only designated medical examiners may give the exami- 
nations for and issue Class I and Class II medical certificates, but examinations 
for Class III medical certificates may be given, and the certificates issued, by 
any “competent licensed physician,” whether or not he has been designated by 
the Administrator as a medical examiner. “Competent licensed physician” by 
its terms means any person who is licensed to practice any part of the healing 
art in the State of his residence. 

The medical certificates issued to this class of airmen have become progres- 
sively less meaningful and effective. Through studies conducted by the former 
Medical Division of the Civil Aeronautics Administration, it had been demon- 
strated that many Class III airmen are being examined and medically certificated 
by members of the healing art who, though licensed, are not generally recognized 
to be properly equipped and qualified to practice aviation medicine. 

There is no effective way of exercising administrative control over nondesig- 
nated medical examiners and there is no assurance that failures to apply the 
applicable standards will be discovered and corrected. Inevitably and as a 
consequence thereof, numerous applicants who, in fact, are unable to meet the 
prescribed standards have been issued medical certificates and have been per- 
mitted to exercise the privileges of airmen. A survey has revealed that of the 
Class III airmen examined by nondesignated physicians, 84 percent of those who 
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did not meet the medical standards of the Federal Aviation Agency neveftheless 
were given certificates by the examining physicians. In the light of the known 
consequence of the present policy, it appears that this is not in keeping with 
the intent of Congress in providing in section 314 of the Federal Aviation Act of 
1958 for delegation of authority to qualified private persons to perform exami- 
nations and issue certificates. 

The written views, opinions, and comments from associations and private 
individuals and the oral presentations made at the hearing on February 11, 1960, 
have been carefully evaluated. Great weight was given to comments received 
from physicians and medical associations in deference to their professional 
qualifications which would permit them to assist in prescribing the most effective 
means by which adequate medical examinations of airmen could be conducted. 
The majority of individual doctors commenting approved the proposal, as did 
practically all the medical associations, including the American Medical Associ- 
ation, Aerospace Medical Association, the Flying Physicians Association, and 
the Civil Aviation Medical Association. 

Opposition to the proposed amendment was received from the Aircraft Owners 
and Pilots Association, other groups, and private individuals. Their arguments 
appear to fall into two general categories. They contend that there is a lack 
of correlation between medical defects and accidents and that the proposal, if 
adopted, would result in great hardship and inconvenience to Class III airmen. 
In addition, it was charged that the family physician would, by this proposal, 
be barred from performing airman medical examinations. This charge is made 
solely by the Aircraft Owners and Pilots Association. No such concern is 
expressed by the American Medical Association whose membership includes 
almost all of the country’s family physicians. On the contrary, the AMA has 
endorsed the plan. 

Arguments which discount the significance of medical fitness in relation to 
flying fail to state the circumstances which make such arguments appear per- 
suasive. No comprehensive study of such relationships in civil aviation has 
been made. There has been no routine medical investigation of civil aircraft 
accidents. It must therefore be assumed that such medical cause factors as 
may have been present went undetected. Support for this assumption is pro- 
vided by the results of very recent investigations in which careful study has been 
made of the medical aspects of accidents. Evidence of physical incapacity as 
the primary accident cause has been uncovered in several of these investigations. 
The routine application of medical techniques in future investigations should 
provide data which establish more clearly the extent to which medical factors 
constitute primary or contributing causes. The lack of statistically significant 
numbers of accidents known to be due to medical deficiencies is, for the above 
reasons, not persuasive as an argument in opposition to the practice which this 
amendment would reestablish. In this connection the Agency has previously 
announced that it does not intend to be solely responsive to diSaster in deter- 
mining the need for action in regulatory matters. 

It is clear that the public safety is directly threatened when the pilot of an 
aircraft is afflicted by a condition likely to produce sudden incapacity or which 
interferes with his abilities to perform with safety those duties necessary in the 
piloting of aircraft. The threat involves occupants on the ground as well as 
those of the aircraft, as demonstrated by several recent light plane accidents. 
The unindoctrinated physician cannot be expected to appreciate fully the air 
safety implications of many of the medical defects ordinarily compatible with 
the performance of other nonflying types of activity. As a consequence, per- 
fectly competent physicians have issued certificates to airmen with coronary heart 
disease, diabetes requiring insulin, potentially recurrent mental illness. These 
are conditions which medical specialists who have carefully studied the involved 
safety implications consider incompatible with safe flying. In the absence of a 
procedure which would permit adequate direction and supervision over the per- 
formance of examinations and issuance of medical certificates, it can be expected 
that airmen who do not meet the medical requirements will continue to receive 
certificates. 

The Federal Aviation Act of 1958, enacted by Congress, directs the Adminis- 
trator to investigate and determine that an’ airman applicant is physically able 
to perform the duties pertaining to the position for which an airman certificate 
is sought. The Administrator remains responsible for this determination even 
though it is made by someone else in his name. That this responsibility be 
satisfactorily discharged requires the Agency to be in a position to exercise 
administrative direction and supervision over those persons who are acting for it. 
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As indicated above, the technical competence of examining physicians (as estab- 
lished by licensure) has not by itself assured the necessary responsiveness to the 
Agency’s statutory responsibilities. The amendment adopted here is intended to 
assure a procedure by which the Administrator is able to provide for the neces- 
sary administrative direction and supervision in order to carry out his statutory 
function of properly certificating Class III airmen. 

Airmen holding Class III medical certificates are required to be reexamined 
only each 24 calendar months. There are at present some 2,000 physicians who 
have been designated for the purpose of examining and issuing medical certificates 
to airmen. Compared to the combined overall population of licensed practition- 
ers of the healing art, including medical doctors, osteopathic doctors, optometrists, 
chiropractors, naturopaths, ete, who are now authorized to examine 
Class III airmen, the designated examiner group is quantitatively small. This 
lends apparent validity to the contention of inconvenience. However, examiners 
now designated, and to whom all Class I and Class II airmen are required to 
report for examination, now examine two-thirds of all active civil pilots. In 
addition to examining all Class I and Class II airmen, existing designated 
examiners examine more than 25 percent of active Class III airmen who 
voluntarily select such examiners. 

Medical examiners are physicians in private practice. Examination of airmen 
for certificates constitutes only a small portion of their professional work. Asa 
consequence, an increase of 50 percent in the numbers of airmen who would be 
required, by this amendment, to be examined by designated examiners would not 
constitute an unmanageable addition to their workload and would, therefore, not 
be expected to affect the availability of an examiner’s time for this purpose 
Inconvenience to airman applicants would not be expected simply as a conse- 
quence of the increased number of applicants to be examined. 

Concerning the accessibility of examiners by virtue of their geographic distri- 
bution, the Agency has made several comprehensive surveys within the past two 
years to determine the adequacy of distribution of examiners in relation to areas 
of general aviation activity. it is apparent that, with few exceptions, the loca- 
tion of examiners is such that there will be minimum inconvenience to Class III 
airmen in reporting to the offices of designated examiners. An accelerated 
program for the selection of additional examiners continues which will provide 
even more complete geographic coverage. Particular attention is given to areas 
where the need is most apparent. 

The charge that family physicians would be excluded as a consequence of adop- 
tion of this amendment is false. Many family physicians have heretofore been 
designated as examiners. The Agency will welcome the application of any family 
physician who wishes to join us in our efforts to promote air safety. Examiners 
now designated and those who will be designated in the future will be given 
courses of training to ensure the most effective dissemination of up-to-date 
knowledge of aviation medicine concepts and procedures, 

Aviation medical examiners, as representatives of the Agency, assume certain 
responsibilities directly related to the Agency’s safety programs. They serve in 
their communities as the federal government’s safety representative where 
medical matters are concerned. They have public responsibiilty to ensure that 
only those applicants physically and mentally able to perform safely are 
permitted to exercise the privileges of airmen. 

In order to discharge properly the duties associated with these responsibilities, 
examiners must maintain a detailed knowledge and understanding of the subject 
matter of 2 manual of instructions, published standards, and periodic directives 
issued by the Agency. They must maintain familiarity with general medical 
knowledge applicable to aviation. In addition, they must possess the equipment 
and facilities necessary to carry out the prescribed examinations. This ordi- 
narily requires that the physician acquire a minimum amount of equipment in 
addition to that which he would need for the ordinary practice of medicine. 

Prior to designation, an examiner is required to show the extent of his medical 
training and experience and that he is in good standing with his local medical 
society. In the selection and retention of examiners, due consideration is given 
to the Agency’s desire that its representatives be professionally qualified physi- 
cians who enjoy the fullest respect of their associates and members of the 
public whom they serve in the name of the Administrator. 
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In consideration of the foregoing, Part 406 of the regulations of the Admin- 
istrator (14 CFR Part 406) is hereby amended as follows: 

1. By amending § 406.1 by adding a new paragraph (e) to contain the defi- 
nition of a medical examiner to read as follows: 

(e) “Aviation medical examiner” shall mean a licensed physician designated 
by the Administrator to perform appropriate medical examinations and to issue 
medical certificates prescribed by the Civil Air Regulations. 

2. By amending § 406.11(b) by striking the first sentence and substituting 
in lieu thereof the following: “A medical examination where required will be 
given by an aviation medical examiner as indicated in this subpart.” 

3. By amending § 406.12(a) (2) to read as follows: 

(2) Examination. An examination for this certificate will be given by an 
aviation medical examiner specifically designated for this purpose. A list of 
these aviation medical examiners in any area may be obtained by addressing a 
request to the Regional Manager of the region in which the area is located. 

4. by amending § 406.12(b) (2) to read as follows: 

(2) Examination. An examination for this certificate will be given by an 
aviation medical examiner. A list of the aviation medical examiners in any area 
may be obtained by addressing a request to the Regional Manager of the region 
in which the area is located. 

5. By amending § 406.12(c) (2) to read as follows: 

(2) Evamination. An examination for this certificate will be given by an 
aviation medical examiner. A list of the aviation medical examiners in any area 
may be obtained by addressing a request to the Regional Manager of the region 
in which the area is located. 

(Sees. 318(a), 314(a), 601, 602, 72 Stat. 752, 754, 775, 776, 49 U.S.C. 1354(a), 
1855(a), 1421, 1422). 

This amendment shall become effective on June 15, 1960. 

Issued in Washington, D.C., on May 3, 1960. 

JAMES T. PYLE, 
Acting Administrator. 


[F.R. Doc. 60-4148; Filed, May 8, 1960; 8:52 a.m.] 
[Part 406 last printed December 30, 1950] 


Senator Ener. I observe, Mr. Holder, that you have quite an 
extensive statement, with a great number of exhibits. 

Now, do you desire to read this statement, or would you rather sub- 
mit it in the record as if read, and summarize it ? 

Mr. Houper. I believe I would rather read the statement, Senator. 

Senator Encir. Well, you may proceed, but I would suggest you 
not read the attachments and exhibits. 

Mr. Horper. No, I will just read the statement. 

Senator Eneiz. You may proceed. 


STATEMENT OF A. C. HOLDER, LOVINGTON, N. MEX. 


Mr. Hotper. My name is A. C. Holder and my address is Lovington, 
N. Mex. 

First, I want to express my appreciation for this privilege of coming 
before this committee and testifying with reference to the very unjust 
administration of the 1958 Federal Aviation Act. At least this is 
one part of the overall aviation processes that has not broken down and 
refused to allow a right to an individual. 

I come before this committee in protest against the highhanded 
unreasonableness and tyranny effected by the irresponsible adminis- 
trators of the Federal Aviation Act insofar as it concerns the personal 
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rights of an individual to fly. I may be mistaken in calling this a 
right, for I may learn that it is a privilege to be doled out at the per- 
sonal choice of a few, in my opinion, unreasonable individuals. 

Specifically, I have a case before the Civil Aeronautics Board. 
No decision has been handed down by the Board—in effect they can 
make no decision. It is Docket SM 4-5, and I will attempt to briefly 
outline to you what has happened. 

First, I had a mild coronary infarction on January 6, 1958. I 
recognized this as a heart attack by having been acquainted with 
many heart attacks and knowing the reaction. Naturally I wanted to 
protect my own health so I contacted my personal physician. Here I 
want to point out that this was a mild attack. That before I left 
my office I finished my day’s work, got in my car and drove home 
and then contacted the doctor. 

Dr. W. L. Minton, who is a general practitioner, now proceeding 
to specialize in heart trouble, told me it was also his belief that this 
was a heart attack, but until clinical studies proved the condition, and 
the severity, it would be wise to take the precaution and begin treat- 
ment immediately as if the case was known to be serious. He felt 
this course of action was necessary at the time for proper management 
in regard to recovery and prolonging my life in later years. Cer- 
tainly I agreed to this recommendation. I spent 2 weeks in the hos- 
pital, at which time I was subjected to a battery of diagnostic studies 
and tests and received what I believe to be an accepted mode of treat- 
ment. At no time during the attack did I suffer severe pain, it was 
merely pain that I recognized, and I have stumped my toe as a young- 
ster when it hurt much, much worse. 

The treatment and rest period which was prescribed for me lasted 
approximately 6 months, the first 2 months of which were completely 
inactive, and the next 4 months with accelerated activity from time 
to time merely in order to rebuild strength. At that time Dr. Minton 
cleared me for any activity I cared to take on insofar as I did not 
approach exhaustion. 

As a check on the entire matter, Dr. Minton suggested I go to Dr. 
Gordon in Lubbock, who is a cardiologist of wide reputation, and 
after his examination he reported to Dr. Minton that I was completely 
capable of carrying on any of my previous activities with complete 
safety to myself and to others. 

Shortly after this, and in a discussion with Dr. Minton concerning 
the advisability of flying or not flying, it was Dr. Minton’s statement 
that I was less likely to have another attack than the average man on 
the street is to have his first attack and most certainly he would clear 
me to fly my own plane. Further stating that he would not hesitate 
to ride with me at any time. 

My then existing medical physical certificate from the CAA ex- 
pired in September of 1958, and I went to Dr. Minton for a private 

ilot’s physical examination. He had issued previous certificates. 
Dr. Minton listed this myorcardial infarction and informed the Fed- 
eral Aviation Agency that I had no residual disability whatsoever 
from it. I proceeded to fly the entire period, and about November 
15, I received a letter from Dr. Ostendorf, regional flight surgeon, in 
Fort Worth FAA offices, recalling my medical certificate and stating 
that I would be in violation if it were not forthcoming immediately. 

Senator Eneie. Would you permit one question? 
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Mr. Moureny. Would you allow me to interrupt you? 

Mr. Houper. Yes, sir. 

Mr. Mureny. When Dr. Minton made this examination, he put 
right on the form that went to the FAA the fact that you had this 
myocardial infarction, is that correct ? 

Mr. Howper. Yes, that is correct. 

Mr. Mureny. And then where did this form go to, did it go to the 
regional office of the FAA ? 

Mr. Hovper. It went to the regional office of the FAA in Fort 
Worth, Tex. 

Mr. Mureny. Assuming it went through the regional office, it would 
come into Washington offices ? 

Mr. Hovwper. It did not come into Washington, it was turned down 
there. 

Mr. Murpuy. I understand that in your case, but in the normal 
route, it would go to the regional offices and then to Washington ? 

Mr. Hotper. That is the present process but not at that time. 

Mr. Murenuy. Isee. Just stop there. 

In other words, the regional office physician would take a look at 
it, and if in his opinion it was all right, it would stop there. He would 
not have to send to Washington to have another group of medical ex- 
perts look at that? 

Mr. Hover. That was correct in the old days, but not now. But 
that was correct when my certificate went in. 

Mr. Mourpuy. All right. 

Senator Eneip. You may proceed. 

Mr. Horper. At that time I had no knowledge of the specific re- 
quirements for physical fitness for a private pilot, but I assure you I 
was to gain a great deal of knowledge at a very high cost within the 
next few months. 

Without this knowledge, I of course, permitted my existing cer- 
tificate to go in with Dr. Minton’s notation of so-called heart trouble 
on it, but with the full belief that because my personal physician, who 
knew my physical condition, had cleared me for flying, it would be ac- 
cepted by the Federal Aviation Agency, and my physical certificate 
would be returned. 

I, of course, asked for the return of the physical certificate and 
after considerably long delay without any answer I contacted all 
four members of the New Mexico congressional delegation, who are 
Senator Chavez, for whom I have previously worked; Senator An- 
derson, whom I have known for several years; Congressman Montoya, 
a personal friend, and Congressman Morris, another personal friend. 

They were able to get answers from the FAA, apparently un- 
available to me through any other course. The FAA attempted to 
explain their position in the case stating that I had an acute attack, 
that oxygen and sedation were necessary, and that I was turned down 
for these reasons, which they inferred were serious. 

They are still by inference erroneously reporting to my Represen- 
tatives and Senators. Here I want to point out that the medical pro- 
fession uses the word acute not relating to the severity but merely to 
the fact it was active. So far as they are concerned, if it was active 
it was acute. The FAA reports inferred severity. 

I later appealed the decision to the CAB and that is prior to the 
changing of the physical rules part 29. 
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At this time the CAB had the authority to reissue the physical 
certificate. Here I want to point out that my correspondence with 
the Federal Aviation Agency commenced in November 1958 and that 
the hearing in Hobbs, N. Mex. was finalized on May 20, 1959. 

Prior to this hearing, I decided to have a third well-known doctor 
examine me as to my physical qualifications and went to Dr. Robert 
H. Bailey, head of the Internal Medicine Department of the Uni- 
versity of Oklahoma, and a widely known cardiologist who has at his 
disposal considerable and adequate funds for the purpose of re- 
search and study in this field. His report conclusively stated that I 
had completely recovered and that I could certainly resume my activ- 
ities, including flying my personal plane. 

In the December 1959 issue of the Flying Farmer magazine, the 
following was a news item: 

FAA has awarded a contract of $15,000 to Johns Hopkins Hospital of Balti- 
more for research studies in cardiography, which could give aviation medicine 
measurements of heart damage it now must assess categorically. It is hoped 
to improve detection of disease-caused heart damage, and for the first time, 
measure the effects of cardiovascular deterioration with the aging process. 

Over a period of years the medical profession and manufacturers 
of electrical recording devices have spent millions of dollars to make 
better equipment to learn more about how to read the recordings and 
yet the Federal Aviation Agency by the expenditure of $15,000 is 
going to come up with all of the answers, and I think they should be 
complimented on their ability to do with $15,000 what the medical 
profession has been unable to do with millions. 

In my hearing, Merrill Morton, my attorney, moved before the 
hearing examiner, Mr, Henry F. Martin, Jr. be that the proceedings 
continue under section 609 of the Federal Aviation Act of 1958. 
Hearing the case under that section would have placed the burden 
of proof on the Government, my physical certificate would have been 
returned to me and I would have been permitted to fly during all this 
time of delay. 

Mr. Hunter, the attorney for the F AA, stated in behalf of the Ad- 
ministrator that the matter in the hearing is not the matter covered 
in any way by section 609 of the act and ‘the hearing examiner held 
with Mr. Hunter, the attorney for the FAA. In other words, the 
burden of proof was on me. 

At this point I want to call to the attention of the committee that 
Mr. Quesada on May 9, 1958, at Atlantic City in his speech stated, and 
I quote: 

It should be crystal clear, however, that the burden of proof (of a pilot’s 
ineligibility on medical grounds) must be on the Government. 

Mr. Quesada and company’s entire purpose has been to mislead 
and doublecross in order to gain their desired results. 

There are a number of physical checks that can be made in a clinic 
or hospital that cannot be made on a desk in the Federal Aviation 
Agency. Dr. Bailey stated, and I quote: 


I find that Mr. Holder is perfectly well, having recovered completely from 
his heart attack of January 1958. I would in fact, consider his risk at age 44 
to be less than a man age 55 or 60 who had had no history of heart attack. 
In view of these findings I see no valid reason why Mr. Holder should not be 
permitted to carry on his work at this time, in a manner precisely similar to 
that previously conducted, prior to his heart attack of January 1958. This 
would of course include flying his private plane. 
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All of these clinical tests were made on me by Dr. Bailey and Dr. 
Minton and Dr. Gordon. As a result of physical examinations by 
these three doctors, it was concluded by the three that I had none of 
the marks of having had a heart attack. In fact, Dr. Bailey orally 
told me that he could safely say from a clinical standpoint I had 
had no heart attack, and except for the cardiograms he would not 
know that I had had one. 

The above quotation from Dr. Bailey’s letter is a matter of record 
in my hearing. Further, it is a matter of record in my hearing that 
Dr. Ostendorf, the FAA flight surgeon, admitted that I had fully 
recovered and Mr. Hunter, the administrator’s attorney, conceded 
the point in its entirety. 

Dr. Ostendorf, the flight surgeon of the FAA, testified for the 
Administrator against me and testified completely contrary to all of 
the reports I had had from the three doctors who had personally 
examined me. 

Mr. Murpny. Pardon me right there. It is not at all unusual for 
doctors to disagree ; is it not a matter of opinion ? 

Mr. Hotper. No; they disagree. 

Mr. Mureny. So you have a disagreement here between Dr. Osten- 
dorf and your three doctors? 

Mr. Hotper. Right. 

Senator Ener. Go ahead. 

Mr. Hotper. At no time did he examine me. I do not feel that it 
is necessary to bring out anything that Dr. Ostendorf said in view 
of the fact that on cross-examination in the hearing it was found 
that he had had a correspondence course in cardiology in 1958, and 
his testimony was based on that. 

Mr. Murprry. What se hool is that given by ? 

Mr. Horner. University of Kansas, I believe. 

Mr. Murreny. University of Kansas? 

Mr. Houper. Yes. 

Mr. Murpuy. This was a correspondence course, you say, Mr. 
Holder ? 

Mr. Houper.That was a correspondence course in cardiology. 

Mr. Murrny. I did not know they gave correspondence courses in 
medicine. 

Mr. Houiper. Here is part of the cross-examination by Mr. Northon: 

Question. Dr. Ostendorf, what specific instructions have you had in reading 
ECG, electrocardiograms? 

Answer. What specific instructions? 

Question. Have you personally undergone—— 

Answer. Well, that would be awfully hard to answer. I can say this, that 
during the last year I finished a special course in the interpretation of the 
electrocardiograms from the postgraduate school of the University of Kansas. 
Also this year, I have been in a year’s instruction from the university in inter- 
ception of electrocardiograms—University of Southern California. 

Question. When was that last year in Kansas? 

Answer. 1958. 

Question. I know; but what period of the year? 

Answer. That was the 6 months’ period. 

Question. During which months? 

Answer. I can’t tell you; I don’t know. 

Question. Well, were you in Kansas? 

Answer. No, sir. 

Question. How did you undergo this instruction? 


Answer. By them sending things to me, instructions in socalled home study 
courses. 
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Question. When did you finish it? 

Answer. Some time in 1958. 

Question. Do you remember which month? 

Answer. No, sir; I do not. 

Question. Do you remember when you received your certificate for it or did 
you receive one? 

Answer. No, sir; I do not. It is in my drawer at the office, but I don’t know 
what the date on it is. 

Question. You don’t recall whether you finished this course before you ex- 
amined Mr. Holder’s ECG’s or not? 

Answer. No, sir; I do not. 


Mr. Murpuy. What is that, he does not remember whether he fin- 

ished the course before he examined your records, is that right ? 
Mr. Howuper. The answer to that question is “No, sir; I do not.” 
Mr. Hovper. I am quoting further: 


Question. It could be then you finished the course after you had decided Mr. 
Holder’s case when you officially 

Answer. I wished to bring out the fact 

Question. Is that true, please? 

Answer. It could be; yes, sir. 

I would like to clarify that by the fact that the ECG’s were passed upon, but 
not by me. 








Mr. Murrey. Now what you are reading from is a transcript of the 
hearing that you had before the CAB examiner in May of 1958, is 
that correct ? 

Mr. Hoxper. That is correct, at Hobbs, N. Mex. 

I mean that is all I have, unless you want more of it. 

Mr. Mureny. That answers the question. 

Mr. Horper. I therefore felt that the FAA took an unfair and 
prejudicial position. 

The hearing was concluded and the attorney for the Administrator, 
Mr. Hunter, conceded every single point in the hearing and Dr, Os- 
tendorf conceded that I had completely recovered. I will put it this 
way, I won all of the battles and lost the war. 

Since that time there has been considerable correspondence and the 
Federal Aviation Agency has always taken the position that it doesn’t 
matter whether or not I had completely recovered that it was the 
underlying causes which disqualified me for a physical certificate, 
and that under no circumstances would it be issued. 

I would like to point this out to the committee that the underlying 
cause is atherosclerosis. It is impossible for me to pay the expenses 
of a physician to come to Washington and testify before this com- 
mittee. However, having had the attack I have asked many many 
questions, and I w “ill tell you, and this can be confirmed, that athero- 
sclerosis is something that every individual has. It commences at 
approximately age 10, so I have been told by qualified persons, and 
continues throughout life. The finding of atheromatous plaques in 
the blood vessels of children coming to autopsy is very common. Dr. 
Demetrio Sodi-Pallares, chief of the Department of Electrocardio- 
graph at the National Institute of Cardiology of Mexico and the pro- 
fessor of cardiovascular clinics at the National U niversity of Mexico, 
Mexico City, reported in 1956 the case of a 4-year-old child with a 
myocardial infarction. 

‘Dr. Sodi-Pallares is the only known person who can without doubt 
correctly assess damage done by heart attacks, and he has held several 
schools in the southwestern part of the United States in order to teach 
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his method to doctors throughout the country. In checking with my 
doctors, they inform me that to their knowledge there is no other 
specialist that can so correctly assess the damage. His assessment 
has been proven right time and time again by autopsy. 

In a recent study of autopsies per formed on soldiers killed in com- 
bat in Korea, it was observed that in 40 percent of men averaging 22 
years of age, atherosclerotic plaques were found to some degree in 
certain vessels of almost all of these soldiers averaging 22 years of age. 
Reference, Cecil and Loeb, “A Textbook of Medici ine,” 10th edition, 
1959. Everyone has it, and that is the underlying cause that the 
FAA is holding against me. The doctors who have examined me, 
and I quote from Dr. Bailey again: 


I would, in fact, consider his risk at age 44 to be less than a man age 55 or 60. 


From the December bulletin of “Modern Concepts of Cardiovascu- 
lar Disease” the following statement is made: 


Although adequate long-term mortality data are still lacking, a swelling num- 
ber of clinical as well as actuarial studies suggest that life expectancy in 
selected groups with coronary disease is so much better than was formerly 
supposed that insurance contracts may be offered on a sound basis without pro- 
hibitive expense. 

Gentlemen, right now there is an insurance agent attempting to 
sell me insurance at a rate comparable to the age 49 to 51. F urther, 
in this connection I call your attention to the certification by the FAA 
of Maj. Frank B. Wood, U.S. Army retired, at the age of 82. Twenty- 
nine years ago five doctors told him he had an enlar ged heart and gave 
him 2 years to live. There is no consistency in the FAA’s attitude 
and their position on my case has been nothing less than stubborn 
and vindictive. 

I know of several persons who have had heart attacks or heart 
disorders that are flying today merely because this was not mentioned 
on their certificate and ‘they can pass any physical examination. The 
underlying causes were brought sharply into focus in letters addressed 
to Senator Anderson and Senator Chavez. 

Mr. Quesada attempted to close the matter of my case by telling Sena- 
tor Anderson that air safety was a responsibility of the FAA and that 


he intended to carry it out in accordance with his pleasure. I quote 
from a letter : 


It would appear that Mr. Holder is misinformed as to the procedures under 
which this Agency operates, particularly in respect to the validity of recommen- 
dations of his local doctors. Sections 601 and 602 of the Federal Aviation Act 
of 1958 empower the Administrator to establish and apply such rules, regula- 
tions, and minimum standards as are required for the promotion of safety of 
flight of civil aircraft. In accordance therewith, it has been determined that 
myocardial infarction disqualifies anyone with that disease from any future 
flight activity. There could be no alteration of this position unless future 
medical reports would demonstrate that Mr. Holder had not suffered the acute 
episode or coronary artery disease reported for him. 


Mr. Mcrreny. Let me ask you right there, Mr. Holder: How could a 
future medical report demonstrate that you had not suffered the cor- 
onary artery disease when you, in fact, did have one, it did occur? 

Mr. Hotprr. It would be'a very simple matter for me to get a report 
without that mentioned on it. Now I can get that from “designated 
physicians, too. 


Mr. Murrny. I am just wondering, if the suggestion here is a sug- 
gestion of an impossible fact, that is: all? 











992 REVIEW OF THE FEDERAL AVIATION ACT 


Mr. Horner. I think it was a suggestion and I would not comply. 

Under Mr. Quesada’s recommendation, a new doctor would have 
easily passed me. I further quote: 

I must make it clear that the FAA will not accept certification of complete 
recovery and that the only basis on which the Agency can change its position is 
a medical report which states categorically that Mr. Holder did not suffer the 
acute disease because of which his certificate is being withheld. 

Lastly, I must point out that Mr. Holder does have the right of appeal of the 
decision of this Agency to the Civil Aeronautics Board in accordance with sec- 
tion 602(b) of the Federal Aviation Act of 1958. 

This last statement is a farce because Quesada and company are 
prosecutor, judge, and jury. 

Senator Bartierr. May I interrupt you there to ask you what you 
mean by that with reference to the appeal section ? 

Mr. Hoxper. In pressing an appeal before the CAB, the CAB can- 
not issue any decision, they cannot go beyond the Administrator’s 
rule. ‘They cannot go beyond it at all. 

Senator Barrierr. What do they do under this section ? 

Mr. Hotper. In my case the CAB remanded the case to the hearing 
examiner and I have that decision here. 

Senator Bartrierr. Mr. Murphy, while you are searching for that, 
will make a statement in connection with this, the application of this 
quoted section for the record. 

Mr. Mourruy. I wonder if your point is amiss, Mr. Holder. If I 
am wrong, you correct me. 

But you did have the right to appeal to the Civil Aeronautics Board 
on the action of the Administrator, file your appeal and have your 
hearing, but it was while this decision was pending that the rule was 
changed on medical reports, so that you couldn’t possibly qualify, you 
could not get a waiver. Isthat correct? 

Mr. Hotprer. That is correct, but these medical rules were changed 
during the process of my hearing. 

Mr. Mureny. And I think the point you are making is that the 
Federal Aviation Agency, by so writing the rule, can make an appeal 
a nullity; isn’t that the point ? 

Mr. Houper. That is right. 

Mr. Murrnuy. Because the CAB examiner sitting on your case can- 
not change the rule, even though he might personally disagree with 
it, even though the CAB is an agency who may or may not have par- 
ticipated in the rulemaking, might disagree. There it is, and the 
CAB examiner cannot change it. 

Senator Bartierr. Let me ask you or the witness, then, what is the 
purpose of the hearing ? 

Mr. Mureuy. A hearing under those circumstances, just speaking 
as a lawyer, would be a waste of time and money. 

Mr. Howtper. My hearing was a waste of time and money. 

Senator Barrterr. Who makes the rule and who made that new 
rule, CAB or FAA? 

Mr. Hotper. The FAA. 

Senator Bartierr. And CAB concurred in it, do you know? 

Mr. Hoxper. No, sir, they did not concur in it; they have nothing 
to do with it. 

Senator Barrierr. They will hold a hearing now, and the conclu- 
sions are not binding upon the FAA, CAB, or anyone else? 

Mr. Howper. So far as I can tell in my case, sir. 
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Senator Bartiett. Is that your understanding, Mr. Murphy? 

Mr. Morruy. Well, this is a rather unusual case of where this man, 
I believe, Senator, was caught in a rule change and if this were a 
criminal case we would have the situation of ex post facto law, an 
ex post facto rule which makes his appeal a nullity. 

Senator Bartietrr. What was the situation before this rule change? 

Mr. Mourrny. Well, the situation, as I understand it, prior to the 
rule change, was that in a case such as his, possibly a waiver could 
be given or a limited certificate could be issued in any event. Is that 
correct ? 

Mr. Armour Merritt. Prior to the change in the act, prior to the 
1958 act, the rules were made by the Civil Aeronautics Board, and 
so when the Administrator denied a certificate, the case could be 
appealed to the Board and the Board had not only the authority and 
the jurisdiction to determine whether the man met the rules, whether 
Mr. Holder, for instance, qualified under the rules which the Board 
had adopted. But the Board had authority in a case to issue a waiver, 
considering there were some special circumstance in this particular 
case which warranted a limited certificate, or any kind of conditions 
that it may want to attach to it. 

After the 1958 act was passed and as it is now, when a case of this 
kind, when an application for a certificate is made and it is a question 
of physical eligibility, the Civil Aeronautics Board has only the au- 
thority to determine whether under the rules issued by the Admin- 
istrator the applicant is qualified. If the Civil Aeronautics Board 
considers the rules are unreasonable and unfair, wholly unwarranted, 
there isn’t a thing they can do about it. They cannot issue a waiver, 
they can do nothing; all they can do is to determine whether the 
applicant meets the rules and, obviously, as happened in this case, 
can happen any time, the Administrator, if he figures he has lost a 
case can just change the rules and that fixes that up in good shape. 

Senator Bartierr. Thank you. 

Mr. Holder, a hearing was held in your case before a CAB examiner? 

Mr. Hotper. Yes, sir. 

Senator Bartiterr. What were his conclusions in general ? 

Mr. Hoxper. His conclusions—I don’t have his written copy; yes, 
I do, too—his conclusions were that I could fly with a limited cer- 
tificate. And Igo intothat in my testimony here. 

Senator Bartierr. Allright. 

You may proceed, then. 

Mr. Hotper. All right. 

In the same letter I received Mr. Quesada’s greatest sympathy. 

Now I want to direct your attention to the fact that.at the same time 
Mr. Quesada wrote the letter to the Senators pointing out my so-called 
right to appeal the decision to the CAB he had his little fifth column 
working to circumvent the CAB and prevent. the last vestige of any 
democratic processes in the aviation field, This attitude is proven by 
his attempt to secretly undermine William K. Lawton, executive 
director of the National Business Aircraft. Association, who has testi- 
fied against Dictator Quesada concerning the family physician. Mr. 
Quesada wrote private letters to a select group of corporation mem- 
bers of the NBAA suggesting he had reason to believe Lawton was 
not representing the best interests of the NBAA. In that matter the 
little dictator got caught and had to admit he erred, and I think it 
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was hoped that this matter would not be brought to the attention 
of this committee. 

Now I have here—this isn’t a part of my written testimony—a letter 
dated May 23, 1960, from the Beech Aircraft Corp., signed by John P. 
Gaty, vice president and general manager, and part of that letter— 
and I will submit the letter for the record—part of that letter reads: 

We do not completely endorse every action which has been taken, but we are 
convinced that the net result of all the actions of Pete Quesada has been very 
beneficial to the safety of those who fly in the skies over America. 

You may or may not agree with us, but if you do agree, it might be well to 
write to your own Congressman or Senator, or to General Quesada, and state 
that you feel that he has done a good job under difficult circumstances. If you 
do want to write, do it now. 

Senator Bartierr. Do you know, Mr. Holder, what Mr. Quesada 
said in writing these letters? You said, and I quote: 

He had reason to believe Lawton was not representing the best interests of 
the NBAA. 

Did the letters suggest how he thought Mr. Lawton was not repre- 
senting their best interests ? 

Mr. Hotper. My information on that subject, sir, comes from the 
May 1960, newsletter of the Aircraft Owners and Pilots Association, 
and I think the committee could probably request the information 
and receive it, but I do not have it myself. 

one Bartuetr. Please continue, then. The letter will be ac- 
cepted. 

Mr. Morpeny. Will you mind telling us how you got that letter? 

Mr. Howper. That was mailed to me as a general circulation letter 
of the Beech Aircraft Corp. and I understand it was circulated to all 
owners of aircraft. 

Mr. Murrny. Beech Aircraft? 

Mr. Hoxper. All aircraft. 

Now I know several of my friends received the same mailing, the 
same letter. 

Mr. Murreuy. When? 

Mr. Horper. They received it on the morning of June 6. 

(Letter follows :) 
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BEECH AIRCRAFT CoRP., 
Wichita, Kans., May 23, 1960. 

Deak Pivor: There are many things that contribute to safety in flying. Most 
of the safety items are under the control of owners and pilots of airplanes, and 
we have stressed such items regularly in our safety bulletins. However, there 
are a good many items that are not under the control of owners and pilots of 
aircraft, and this letter concerns one aspect of such items. 

Collisions between airplanes are sometimes not entirely within the control 
of owners and pilots of airplanes. At least one of the airplanes may have a blind 
angle from which the other airplane approaches and finally creates a collision 
which may be very grave, or fatal. This is especially true of slower airplanes 
overtaken by very fast airplanes. 

The condition of navigation aids and the standard of proficiency of people 
who man them are outside of the control of most pilots and owners of aircraft. 

You undoubtedly are familiar with the efforts that have been made to im- 
prove safety for all users of the airspace by FAA Administrator EB. R. (Pete) 
Quesada. He has instituted a very forceful campaign to require alertness and 
continued attention by all pilots toward other aircraft using the same airspace. 
A good many people have been reprimanded and some of them have been fined 
for not taking this campign seriously, and for not complying with the direc- 
tives. Other energetic actions have been taken which concerned airway facil- 
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ities, operating organizations, and personnel, and some of these were unpleas- 
ant for the people who were concerned directly. 

An item that was to the benefit of all private and business pilots was his 
action which reduced the segregated airspace which was devoted to military 
use only, and which restored to full use a good many flight avenues and areas 
that have been forbidden for passage by commercial aircraft and private aircraft. 

These and other controversial actions have created a considerable body of 
unhappy people, which is always bound to occur when accepted practices are 
changed and old rules are reinvigorated. 

As a result, the offices of Congressmen have received a good deal of mail 
complaining about the Administrator of the FAA, which is only natural. 

We do not completely endorse every action which has been taken, but we are 
convinced that the net result of all the actions of “Pete” Quesada has been very 
beneficial to the safety of those who fly in the skies over America. You may 
or may not agree with us, but if you do agree it might be well to write to your 
own Congressman or Senator, or to— 

Gen. E. R. Quesada, Administrator, FAA 
1711 New York Avenue NW. 
Washington, D.C. 


and state that you feel that he has done a good job under difficult circumstances. 
If you do want to write, do it now. 
You will find herewith a copy of our latest Safety Suggestion, No. 22 in our 
series. We hope that something in it may be of value to you. 
Sincerely yours, 


JoHN P. GATy, 
Vice President-General Manager. 

Mr. Hoxtper. Back to my case, they had again misrepresented the 
facts. They seem unable to use the truth. 

During the hearing before the examiner in Hobbs the FAA made 
every effort to bring in the new proposed physical requirements and 
was consistently overruled by the hearing examiner. 

Now when my application started before the Board, or my request 
for a hearing was made, it was under the old rules and immediately 
when my application went in the rules were changed. 

At no place do they appear in the transcript of record, but every 
effort was made by the attorney. 

Mr. Murruy. Well, let me just ask you this: You are not suggestin 
that the rules were changed just to cover your case, Mr, Holder? 
These were rules that would be applicable to everybody in the United 
States. 

Mr. Horner. They are rules that would be applicable to everybody 
in the United States, but I strongly suspect they were either rushed 
up, or partially designed to cover my particular case because it had 
become rather embarrassing. That is one man’s opinion, at least. 

The hearing examiner stated that he could not understand why the 
Administrator always forced these matters to a CAB hearing since 
the Administrator had sufficient leeway to issue the physical certificate. 
I believe this statement by the examiner was off the record and not a 
part of the proceedings. The examiner gave me a qualified certificate. 

Gentlemen, insofar as I am concerned I am either well or not well, 
and the best medical advice that I can find states that I am completely 
recovered, that I have none of the residual effects nor do I have any- 
thing that points to the fact that I have ever had or am likely to have 
another heart attack excepting the cardiograms made at the time of 
the attack. Therefore, I appealed the decision of the hearing examiner 
on the qualified certificate and it was while this decision was under 
appeal that the FAA established the new arbitrary medical rule which 





996 REVIEW OF THE FEDERAL AVIATION ACT 


would not permit appeal from their decision. In other words, it 
doesn’t permit anything except what the Administrator wants. 

The FAA promised or indicated they would have public hearings 
on this proposal—that was 1958—and they delayed the hearings until 
after Congress adjourned when they anticipated they would no longer 
have trouble and to assure that no hearing would be held. They estab- 
lished the new physical requirements and immedi: ately the AOPA 
asked them for justification. The AOPA was told, and I quote from 
their Newsletter dated September 1959: 


AOPA repeatedly asked for factual justification, were told there is little or 
none, that medical experts’ opinions on subject all that’s needed. 





In this connection, I want to call your attention to the kind of 
experts that are running the FAA, and I want to introduce as a part 
of this record the editorial in the October 1959, issue of the AOPA 
Pilot, and from this editorial I want to specifically point out the 
following: 

Senator Bartietr. It will be accepted for the committee files. 

Mr. Hovper (continuing) : 


Back in March the FAA revealed its plans for boosting its new Office of the 
Civil Air Surgeon to a major aviation power, with the publication of two notices 
of proposed rulemaking in the Federal Register. One (59-1) amounted to a 
virtual crackdown on all who fly, with sweeping proposals to arbitrarily ground 
pilots involved with diabetes, heart conditions, or nervous disorders. 

In justifying its drastic proposals in 59-1, the FAA based its entire case on 
purported recommendations by Flight Safety Foundation, a New York organiza- 
tion originally hired by the old CAA to look at these matters. AOPA got copies 
of the FSF report when it came out. But when the FAA proposal appeared in 
March 1958 with sweeping allegations that all this was with the blessing of 
FSF, we began checking. It immediately became apparent that FAA was 
stretching the truth. So we met with FSF officials, pointing out specific areas 
in which the FAA medical people had already begun to adopt hard-fisted tactics 
allegedly recommended by FSF, and only proposed in new regulations that even 
now are not in force. As a result, FSF officials drafted a pointed letter to the 
FAA’s medical division, indicating a number of places where FSF’s report was 
being misquoted or distorted. That letter was dated July 15, but on August 27, 
FAA medical officials told AOPA they hadn’t seen it. So we—the AOPA— 
asked FSF for a copy. Also, AOPA’s Washington counsel studied the public 
docket that’s required by law to contain all comments about proposed regula- 
tions. He found no reference to the FSF letter in that docket. They can’t or 
won't follow the law themselves— 





Everything they do is calculated to undermine the democratic proc- 
esses and they have a complete Congress-be-damned attitude that still 
holds forth. 

Senator Barrterr. Is that part of the editorial ? 

Mr. Hotper. No, sir; that’s mine. 


But in that docket he did find other comments worthy of note. 

The language of the proposed rulemaking document in the Federal Register 
left no doubt in the reader’s mind but that the FSF recommended everything 
discussed in the Government publication. But when AOPA finally got a copy 
of the FSF letter we found this language: 

“* * * Some of the proposed changes are exactly as recommended in the 
report. However, others are not; in fact, some are contrary to the report’s 
recommendations * * *” 


In further connection with this arbitrary method used by the FAA, 
I would like to insert in this record the editorial of the AOPA Pilot 
of June 1959 entitled, “Here Come the Medicos A gain” 

Senator Bartierr. It will be accepted for the files. 
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Mr. Murpny. By the way, Mr. Holder, if you know, were hearin 
held prior to the promulgation of these medical—the change in med- 
ical requirements? Were public hearings held? 

Mr. Hotper. I do not know whether the hearings were held prior 
to or not, but from all the information I have, they had already made 
up their minds as to the medical] rules before any hearing was even 
considered, and only through the force of AOPA did they hold any 
hearings at all. 

Mr. Murpnuy. That was on the designated medical examiner rule. 

Now are you talking about the change in medical requirements ? 

Mr. Hotper. I don’t know of any hearing on them, myself. Now 
the AOPA might know of them. 

And in that same June 1959 Pilot magazine, the article “Is Super- 
man Coming Back?” and, more particularly, the following quotes 
from that article: 


As late as February 1956, CAB attempted to make the requirements for med- 
ical certificates less restrictive. Its CAB draft release No. 56-6, which would 
have lengthened the period of pilot medical examination among other things, 
contained the observation: 

“The Accident Analysis Division of the Bureau of Safety Investigation (CAB) 
advises that there is little or no correlation between the issuance of waivers 
for physical deficiences and aircraft accidents.” 

CAB’s findings in 1956 coincided closely with those of 1944-45. The late 
Fred Hamlin, who then was Washington editor of Flying Magazine, in his 
article, “Farewell to Superman,” appearing in the March 1945 issue of that 
magazine, said: 

“It was also pointed out that ‘of some 60,000 accidents in the records of the 
Civil Aeronautics Board, analyzed and collected over a period of 18 years, there 
is no indication that the cause of any of them can be proven to be attributed 
to or associated with the physical condition of the pilot as determined at the 
time of the accident.’ That question is Mr. Lankford’s and he was then Di- 
rector of CAB’s Safety Bureau.” 


On October 15, the new physical requirement rule section 29 allow- 
ing the Administrator to do anything he desired with any pilot went 
into effect. The hearing before the examiner at Hobbs was void just 
because they decided to change the rules. ‘These amended standards 
for airmen enacted by the FAA without a public hearing are dis- 
cussed in an article in the AOPA Pilot for the month of October 
1959, and I would like for this article to be a part of this record. I 
particularly quote the following: 


Particularly disturbing in the amended standards is the provision pertaining 
to nervous disorders. This part of the regulations—depending upon its inter- 
pretation by FAA officials—could conceivably bar almost any person from 
receiving a certificate. 

Note this from the document’s preamble: 

“The amended standards therefore disqualify such persons when the existence 
of the character or behavior disorder has been determined by established medical 
history or clinical diagnosis and, in addition, it has repeatedly manifested itself 
in nonconformity to the accepted ethical, moral, or social codes of behavior.” 

In a further explanation of such alleged mental disorders, the preamble says: 

“One type of these disorders is further characterized by persistent non- 
conformity with respect to the accepted ethical, moral, or social codes of 
behavior, usually resulting in abnormal conflict with other persons, groups of 
persons, or disciplinary and regulatory systems”—couldn’t have been said 
better by Mr. Khrushchev or Mr. Castro—“when there has been repeated evi- 
dence of such nonconformity, persons suffering from these disorders are not 
considered capable of functioning adequately under the controls necessary for 
the safe performance of airman duties.” 
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These statements in a regulatory document issued by an agency of the U.S. 
Government do not explain which “conformist” is in a position to define the 
“accepted ethical, moral, or social codes of behavior,” or when the point of 
“persistent nonconformity” is reached. 

Again depending upon interpretation, look who possibly could be barred from 
flying an airplane: beatniks with beards, Diamond Jim Brady, George Wash- 
ington, guys who mow lawns early on Sunday morning—and guys who play 
golf on Sunday mornings in certain communities—Amelia Bloomer—the lady 
who shocked the Victorians by wearing bloomers in public—the old Brooklyn 
Dodgers baseball team, the fellow who argues with cops when he gets speeding 
tickets, Patrick Henry, the witches of Salem, and you, if you chew tobacco in 
polite society, or persist in taking issue with FAA regulations. 

Mr. Quesada must be a blood relation of Mr. Castro. 

The effectiveness of the new physical requirements on October 15, 
made my Hobbs, N. Mex., hearing before the examiner a moot question 
and I considered the matter serious enough to call the situation to the 
attention of Senator Monroney, and made a tr ip to Oklahoma City 
in order to do this. Also, my attorney, feeling the tremendous seri- 
ousness of the situation, not from the standpoint of flying but from 
the standpoint of individual rights, wrote a letter to the President 
of the United States which appears as an article in the December 
1959 issue of the AOPA Pilot and I would like for this article to 
be made a part of this record. 

Senator Bartriert. It will be inserted. 
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SnHoutp FAA Grounp TuIs Man? 


New Mexican, age 44, suffered mild heart disturbance last year. His doctors 
say he made complete recovery, but FAA rules bar him from receiving a medi- 
cal certificate. His case is carried to President Eisenhower. 


This article, which is in the form of a letter to the President of the 
United States, is the case history of a pilot who became enmeshed 
in the inflexible FAA medical regulations and lost his right to fly. The 
pilot is A. C. Holder (OAPA 130119), Lovington, N. Mex., oil operator, 
who has flown since 1950. 

In recent years, Holder’s light plane became almost indispensable 
to him. His business interests in the oil-producing areas of Texas and 
New Mexico required that he do a large amount of traveling—fre- 
quently to areas where public transportation was meager or nonexist- 
ent. A light plane was the answer—that is, until November 1958. 
Holder’s medical certificate was canceled at that time because of a heart 
disturbance he suffered in January 1958. Three doctors examined the 
pilot and all said he had recovered completely and could continue his 
normal activities without fear of injuring himself or others, but Holder 
did not get his certificate returned. 

At the time the new FAA medical standards for airmen went into 
effect, on October 15, the New Mexico pilot’s appeal was pending before 
the Civil Aeronautics Board. Due to the rigidity of the new regulations, 
Holder’s attorney, Merrill D. Norton of Lovington, considered it rather 
futile to continue with the appeal. He decided that the principles in- 
volved were of such importance to the rights of the individual that 
he appealed directly to President Eisenhower. The letter to the Presi- 
dent (reproduced here in part), signed by Norton for the law firm of 
Hanners and Norton, explains clearly the problem facing quite a few 
pilots these days.—Editor. 


DEAR MR. PRESIDENT: Our client, Mr. A. C. Holder of Lovington, N. Mex., has 
suffered extreme abuse and grave injustice by an administrative office of the 
U.S. Government. We beg your consideration of this matter which we herein- 
after set forth. First, we shall briefly outline the situation and then thereafter 
expound on each point with details set out in an attached addendum. 








ee 
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1. Mr. A. C. Holder at the age of 43 in January of 1958 suffered an extremely 
mild myocardial infarction. 

2. Mr. Holder’s personal physician and two outstanding doctors in the South- 
west specializing in this field have pronounced him perfectly well and capable 
of carrying on his life as before. 

38. The FAA in November of 1958 canceled Mr. Holder’s airman’s certificate 
and upon his appeal the examiner heard his casein May 1959. 

4. At the hearing, the FAA attorney stated on behalf of the Government, “We 
ean see that he has completely recovered from the infarction,” but, nevertheless, 
the hearing examiner ruled that he would be allowed to fly only with a copilot 
or alone. 

5. An appeal to the CAB on this ruling has been indefinitely postponed for the 
reason that the FAA, without public hearing, will place into effect on October 
15, 1959, a new regulation which summarily denies any former heart patient 
the right to pilot an aircraft under any circumstances. This is a change from 
the former rule which disqualified only the pilot whose disease “would be 
likely” to render him unable to control an aircraft. Mr. Holder’s condition we 
contend, as his doctors indicate, would not render him likely to be a hazard in 
the air and under the former rule he would be entitled to retain his unqualified 
airman’s certificate—if the rule had not been changed. 

6. Mr. Holder as a consequence of this arbitrary ruling, now rendered moot 
by a change in the regulations categorically denying his right to fly, can only 
proceed on principle to assert his rights by expensive pursuit through the Agency 
and then through the Federal courts. Should he prevail, he would return only 
to confront the new rule and be forced to repeat the whole operation, an unrea- 
sonable and abusive violation of his rights. 

The foregoing six points summarize the gross abuse this citizen now suffers 
because of the new regulation which was created without public hearing. Sev- 
eral editorials in numerous aviation magazines, of which two copies are en- 
closed, reveal that not only was the new regulation promulgated without public 
hearing, but was in fact shown by the Agency to have been supported by mis- 
quoted statements from the Flight Safety Foundation. 

As President and Chief Administrator of the Federal Government, we believe 
you are responsible for seeing that the Federal Aviation Agency allows the public 
an opportunity to arbitrate the merits of so conclusive a regulation. We further 
believe that you personally are an excellent example of the capabilities of one 
recovering from a severe heart attack, and that you will be offended to know 
that this Agency of the U.S. Government under your office is denying Mr. Holder, 
now at the age of 44, his piloting an aircraft which he uses frequently in the 
furtherance of his business simply because almost 2 years ago he had a very mild 
heart attack from which your own Agency concedes he has completely recovered. 

As a member of the Republican Party, I am offended by the thought that our 
party espouses such highhanded assaults against the rights of a private citizen 
as has occurred in this instance. Such obtuse wielding of power by the FAA 
is a traditional enemy of our party. * * * 

Obviously, only a minute fraction of our citizens will be affected by this regu- 
lation. However, the principal affects each of us, and, should such tactics be 
allowed to stand in this instance, it can be assumed that eventually each of us will 
be transgressed by this Agency or some other in a similar manner. As a member 
of the New Mexico Republican Party Policy Commitee, I have placed the goal of 
eliminating in our State capitol the autocratic practices which harass our local 
citizens. If such practices are so flagrantly permitted on a national level within 
the party, we cannot expect our platform locally to be taken seriously. 

Before closing, you should understand the consequences upon this particular 
individual. Mr. Holder is a successful oil and gas lease broker in Lea County, 
N. Mex., which forms a portion of the largest oil basin in the United States. He 
uses his airplane to overcome the great distances which his profession encoun- 
ters so that if he must carry on without an airman’s certificate or pilot’s license, 
then his whole livelihood and income are directly curtailed. If he now must 
resort to pursuing his so-called inalienable rights through the appellate re- 
courses of this Agency and undoubtedly on into the Federal courts, he will be 
involved in litigation for the next several years and will be paying thousands of 
dollars for such legal representation as he will need while simultaneously having 
to operate his business without the advantage of an unqualified right to pilot his 
own aircraft. 
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Mr. Holder can have his rights adequately protected by your directive to the 
Federal Aviation Agency that it allow a public hearing on this regulation and 
that it recognize that some heart patients do recover “completely,” and that such 
persons so fortunate should not be delegated to a second class rank of citizenship 
by the arbitrary actions of a Federal agency. 

We encloses addenda expounding on the six points hereinabove set forth which 
will provide you with the details surrounding each point. Any further informa- 
tion which your Office of the Presidency of the United States may need, we re- 
main anxious to supply believing that full understanding of this problem by your 
office is all that should be necessary to protect our client. 

We shall be satisfied with nothing less than your personal attention to this 
problem believing that its gravity warrants such action. 

Respectfully yours, 
HANNERS & NORTON, 
MERRILL L. NORTON. 


Addenda in further explanation of points 1 through 6, an attachment to the letter 
to President Eisenhower from Hanners & Norton 


1 and 2. The transcript of the hearing in Hobbs, N. Mex., on May 29, 1959, 
before Mr. Henry F. Martin, Jr., regional hearing examiner, and exhibits intro- 
duced therein reveal that Dr. W. L. Minton of Lovington, N. Mex., treating phy- 
sician for Mr. Holder at the time of his infarction, now considers his patient as 
being entirely recovered from his heart attack and enjoying absolutely no resid- 
ual effects. Dr. Minton describes the attack as having been a “freak” and ex- 
tremely mild and the history of the case confirms his conclusions. 

Dr. William H. Gordon of Lubbock, Tex., an authority on cardiovascular lis- 
eases in the Southwest, having examined Mr. Holder periodically since the in- 
farction, has stated that he may continue leading a normal life. Dr. Robert H. 
Bayley, professor of internal medicine and known throughout the Southwest for 
his work with heart diseases, after examination has found that Mr. Holder is 
capable of carrying on his life “in a manner precisely similar to that previously 
conducted prior to his attack of January 1958,” and he emphasizes that “this 
would, of course, include flying his private plane.” 

All doctors, therefore, who have examined Mr. Holder have stated that he need 
not change his way of life because of his heart attack. The only opposition to 
this conclusion in the entire record is the testimony of the Fort Worth regional 
flight surgeon for the FAA Dr. Walter A. Ostendorf. Dr. Ostendorf, who never 
examined Mr. Holder, in his testimony exposes that he was merely following the 
policy of the FAA in denying airman’s certificates to anyone who had suffered a 
heart attack regardless of his recovery prognosis. The policy was binding upon 
him and had been determined by the Washington offices. 

Nothing better emphasizes the arbitrary results of such an impersonal policy 
than the consideration of the ruling in the face of the statement by the Agency’s 
attorney, Mr. John M. Hunter of the Fort Worth offices, on page 108 of the trans- 
script, in which he very clearly concedes, “We can see that he has completely 
recovered from the infarction. That is all I have, Mr. Examiner.” 

3, 4 and 5. Despite the concession by the attorney for the Agency that Mr. 
Holder had completely recovered and despite the examiner’s finding no residual 
cardiac insufficiency and no general restrictions in Mr. Holder’s daily activities 
as a result of his heart attack, the hearing examiner, nevertheless, held that Mr. 
Holder would be entitled to a qualified airman’s certificate only, the qualifica- 
tions being, to wit: 

(a) That he may pilot only in daylight hours and in permissive weather 
conditions. 

(b) That he must fly alone or if with passengers only with a copilot. 

(c) That he may not pilot aircraft over congested areas. 

(d) That he remain under competent medical care and be examined semi- 
annually. 

This holding under the procedural rules of the Agency was appealed to the 
Civil Aeronautics Board within the time allotted. Knowing that the Agency 
had published its intention to change Civil Air Regulation No. 29 so as to sum- 
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marily disqualify for piloting any applicant having a disease “which could 
render him unable to safely perform” the duties of a pilot, stating specifically 
therein that myocardial infarction was such a disease, it was obvious to appeal 
under the old rule would find the matter moot and that Mr. Holder, even if he 
prevailed on the appeal, would discover the new rule disqualified him categori- 
cally. Mr. Holder had no opportunity to oppose the adoption of the new rule 
becuuse public nearing was denied. 

Mr. Holder’s position at this moment, October 5, 1959, finds his appeal to the 
CAB in abeyance. The old rule which affected Mr. Holder in the beginning 
stated that any disease would disqualify an applicant for an airman’s certificate 
if it “would be likely” to disable the applicant. We believe that the findings 
and the admissions by the Government that Mr. Holder had completely re- 
covered would have allowed him to win on appeal an unqualified license under 
the old rule, however, in advising our client, we necessarily had to recommend 
that the new rule would render any result under the old rule merely problemati- 
cal, and that he should not bear the expense for appeal in the face of the pro- 
posed regulation change. There has been no appeal, therefore, for in 10 days the 
new rule becomes effective. 

See p. 1270 for point No. 6. 

Mr. Hoxper. There was a reply from the White House transmitted 
to us by a Mr. McPhee enclosing an unsigned report on the case, 
which in essence was the same deceptive report given to the Senators 
and Congressmen from New Mexico previously by the FAA, and 
again using misleading terms and erroneous innuendos in attempting 
to close this case out. The President obviously has never been in- 
formed of the naziistic un-American attitude of his Administrator, 
Mr. Quesada. 

My appeal at this time was pending before the CAB and because 
of my persistent efforts and good fortune in being able to explain my 
case to some very influential people who in turn became increasingly 
concerned with the attitude and highhandedness of the FAA, and 
expressed that concern, the Administrator and my attorney signed a 
stipulation whereby my case could be considered by the Board in 
connection with the new physical requirement regulations. In the 
meantime the CAB remanded the case to the hearing examiner. 

I have received a supplemental initial decision in docket No. 
SM-4—5, dated March 24, 1960, and addressed to Mr. John M. Hunter, 
regional attorney for the Federal Aviation Agency, stating, among 
other things: 

Examiner is forced to find that petitioner is now disqualified. * * * The ex- 


aminer has no alternative but to affirm the action of the Administrator’s regional 
flight surgeon— 


The man who has had a correspondence course in cardiology— 
who denied petitioner’s application for a third-class medical certificate. 


I desire that this supplemental decision be made a part of this 
record 


Senator Bartierr. The decision will be made a part of the record. 
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(The document follows :) 


UNITED STATES OF AMERICA 


Civi AERONAUTICS BoarpD 
Washington 25, D.C. 


In the Matter of the Petition of A. C. Holder for a Review of the Denial by 
the Administrator of the Federal Aviation Agency of the Issuance of a 


Medical Certificate. Docket No. SM-4-5 


SUPPLEMENTAL INITIAL DECISION 


Issued: March 24, 1960. 

To: John M. Hunter, Regional Attorney 
Federal Aviation Agency 
Post Office Box 1689 
Fort Worth 1, Texas 

A. C. Holder, Petitioner (Certified ) 
Lovington, New Mexico 
Merrill L. Norton, Attorney for Petitioner 
Hanners and Norton (Certified) 
116 North Love Street 
Lovington, New Mexico 


This is a “medical” proceeding brought by Petitioner, Mr. A. C. Holder of 
Lovington, New Mexico, to review the action of the Administrator of Civil 
Aeronautics (now the Administrator of the Federal Aviation Agency) who 
denied his application for the renewal of his Third Class Medical Certificate 
because of a previous history of myocardial infarction. The matter was set 
for hearing by the undersigned Hearing Examiner at Hobbs, New Mexico, on 
May 20, 1959, and at the conclusion thereof, the Examiner issued an oral initial 
decision, ordering the Administrator to issue a limited Third Class Medical 
Certificate subject to certain specific conditions or limitations.’ 

Petitioner filed a timely appeal from the aforementioned decision. While the 
appeal was pending before the Board the Administrator of the Federal Aviation 
Agency promulgated a new Part 29 of the Civil Air Regulations materially 
changing the physical standards for airmen. In view of the substantial changes 
in the medical regulations*® the Board, by Order No. S—1024, adopted November 
18, 1959, remanded this proceeding to the undersigned Examiner “for further 
procedures as may be proper and necessary”. The apparent reason for the 
Board’s remand was the fact that no ruling had been made by the Administrator 
on Petitioner’s entitlement to a medical certificate under the revised regulations, 
nor had an Examiner assessed the evidence on such basis. 


1“A. That Petitioner shall fly as pilot in command only during daylight hours and only 
in weather conditions permitting visual flight rules. 

“B. Petitioner shall not pilot aircraft carrying passengers unless the aircraft is equipped 
with functioning dual controls and the alternate pilot seat is occupied by a person holding 
at least a private pilot certificate. 

“C. That Petitioner shall not pilot aircraft over congested areas except as may be 
necessary in landing or taking off. 

“DPD. Petitioner shall remain under competent medical care; shall undergo a physical 
examination for his heart condition and general physical condition at least once every six 
months and he shall furnish a report of such examination to the Administrator's Regional 
Flight Surgeon, Fort Worth, Texas, and in addition shall immediately report to said Flight 
Surgeon any change in his physical condition which might adversely affect his ability to 
pilot an aircraft safely” (Transcript, Page 122). 

2 Section 29.4(c) of the Civil Air Regulations, effective as of October 15, 1959, is quoted 
in its pertinent parts as follows: 

General Medical Condition. (1) An established medical history or clinical diagnosis of 
the following conditions shall be disqualifying: (i) diabetes mellitus which requires in- 
sulin or other hypoglycemic drug for control; (ii) myocardial infarction; or (iii) angina 
pectoris or other evidence of coronary heart disease which the Civil Air Surgeon finds may 
reasonably be expected to lead to myocardial infarction. 

(2) An applicant shall be disqualified if he has any other organic, functional, or struc- 
tural disease, defect, or limitation which the Civil Air Surgeon finds either (i) renders the 
applicant unable safely to perform the duties or to exercise the privileges of the airman 
certificate held or sought; or (ii) may reasonably be expected to result within two years 
from such finding in a condition which would render the applicant unable safely to perform 
the duties or to exercise the privileges of the airman certificate held or sought. Such 
findings will be based on the case history and appropriate professionally qualified medical 
judgment related to the condition involved. 
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On November 25, 1959, the Examiner conferred by long distance telephone 
with Petitioner’s attorney, Mr. Merrill L. Norton, relative to the feasibility of 
conducting an additional hearing in this matter. Mr. Norton advised that no 
useful purpose would be served by a further hearing and that he intended to 
file a Motion to Quash the Remand and to have the Board decide the case on the 
basis of a stipulation entered into between him and the attorney for the Federal 
Aviation Agency. On November 27, 1959, Petitioner’s Motion to Quash the 
Order to Remand was received in the Board’s Docket Section whereupon the 
Examiner transferred the file to the Board’s Opinion Writing Division. 

The docket file reflects that on November 16, 1959, the Federal Aviation 
Agency attorney, Mr. John M. Hunter, forwarded to the Board a stipulation 
signed by him and Mr. Norton, dated November 4, 1959, wherein it was indicated 
that the Regional Flight Surgeon had on October 23, 1959, denied Petitioner a 
medical certificate under the amended regulations. The stipulation provided 
that the issue in this proceeding would be Petitioner’s eligibility for a medical 
certificate under Part 29 of the Civil Air Regulations as amended on October 15, 
1959. On December 21, 1959, Petitioner forwarded to the Board a copy of a 
physical report prepared by his physician, Dr. W. L. Minton, under date of 
December 14th, wherein it was concluded that Petitioner had made a complete 
recovery from the myocardial infarction suffered in January 1958. 

By Order No. S—1032, dated February 5, 1960, the Board denied Petitioner’s 
Motion to Quash the Order to Remand this matter to the Examiner. The 
Board reiterated its desire to have the Examiner make a “formal redetermina- 
tion” in subject proceeding in the light of the revised rules (amended Part 29 
of the Civil Air Regulations). 

As the record will show the Examiner, in his oral decision, concluded that 
Petitioner should be issued a limited Third Class Medical Certificate in view of 
his excellent recovery from the coronary occlusion suffered in January, 1958, 
resulting in a healed myocardial infarction, and because it was felt that his 
present physical condition was not such as “would be likely to render him 
unable to safely perform the duties and privileges” of a private pilot (Tran- 
script, pages 115 through 122). However, in the light of the wording of the 
regulations which have been in effect since October 15, 1959, the Examiner is 
forced to find that Petitioner is now disqualified for the issuance of any type 
of medical certificate. 

The undisputed evidence reveals that Petitioner experienced a coronary 
occlusion on January 6, 1958, followed by an acute anterior myocardial in- 
farction. The current regulations specifically disqualify an applicant if he has 
an established medical history or clinical diagnosis of a myocardial infarction 
regardless of the nature of the recovery. The Examiner has no alternative but 
to affirm the action of the Administrator’s Regional Flight Surgeon who denied 
Petitioner’s application for a Third Class Medical Certificate. 


FINDINGS 


Based upon the entire record the Examiner makes the following findings: 

1. That Petitioner is the holder of a Private Pilot Certificate and has been 
flying for approximately ten years; 

2. That Petitioner applied for a Third Class Medical Certificate which 
said application was denied by the Administrator’s Regional Fight Surgeon on 
October 23, 1959, because he did not meet the pertinent physical requirements ; 

3. That Petitioner suffered a coronary occlusion on January 6, 1958, followed by 
an acute anterior myocardial infarction from which he made a very satisfactory 
recovery ; and 

4. That Petitioner at this time does not meet the physical standards cur- 
rently prescribed for a Third Class Medical Certificate as set forth in Section 
29.4(c) of the Civil Air Regulations because of an established medical history 
and clinical diagnosis of a myocardial infarction. 


ORDER 


It is ordered, That the Administrator’s denial of a Third Class Medical cer- 
tificate be and the same is hereby affirmed and further that this proceeding be 
dismissed. 
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APPEAL 


Hither party to this proceeding may appeal from the Examiner’s initial 
decision. Notice of appeal shall be filed with the Civil Aeronautics Board, Office 
of the Chief Examiner, Washington 25, D.C., on or before the 4th day of April, 
1960, and a copy of such notice shall be served on the opposing party. Appel- 
late procedures shall be in accordance with the provisions of Section 301.45 
through 301.47 of the Board’s Rules of Practice in Air Safety Proceedings. 
If no appeal is filed within the time allowed, the order herein shall become final. 


Henry F. MartTIN, Jr., Hearing Examiner. 


Mr. Howper. Because its wording, carefully studied, will certainly 
show where the administrator or dictator of the Federal Aviation Act 
has bypassed every concept of American justice. 

Gentlemen, Mr. J. E. Grobl of Oakland, Calif., has written a letter 
about this same problem to the Honorable Clair Engle, U.S. Senator 
from California. The letter is dated March 2, 1960, and I certainly 
trust that Senator Engle will see fit to enter the letter in the records of 
this committee. I quote the letter as follows: 


DEAR SENATOR ENGLE: This letter is written to call your attention to certain 
practices of the Federal Aviation Agency which prevent me from exercising 
some of the usual privileges of a citizen. I have by decree of the Federal Avi- 
ation Agency been designated as a subcitizen. The only justification for this 
action is that I suffered what was diagnosed as a heart attack; to be precise, a 
myocardial infarction. 

The following is a chronological outline of my efforts to secure a third class 
medical certificate, and a statement of my position : 

November 1957, after a thorough physical examination by my internist, Dr. 
William F. Weeden, I applied for a third class medical certificate. 

January 1958, correspondence was received from Dr. H. L. Reighard, Chief of 
the Medical Standards Branch of the Civil Aeronautics Administration, which 
stated my qualifications for a medical certificate could not be properly deter- 
mined until the electrocardiographic tracings prepared at the time of my attack, 
and any tracings taken since then, were submitted for examination. This re- 
quest was complied with. 

February 1958, correspondence was received signed by James H. Britton, M.D., 
regional flight surgeon, stating that I was denied any type of medical certificate. 

March 1958, I requested a hearing and retained Mr. C. Dan Lange of the law 
firm of Lange & Rockwell, as counsel. My petition was acknowledged and 
assigned Docket No. SR-2308. 

March 1958, as further evidence of my contention that I was physically fit to 
hold a certificate, I underwent an examination at Stanford University Hospital 
by the well-known authority, Dr. J. K. Lewis. It was his conclusion that I was 
physically qualified to fly a private airplane so far as my heart was concerned. 

April 1958, correspondence was received signed by Lewis Gunther, M.D., re- 
gional flight surgeon, which made reference to my examination by Dr. Lewis and 
a request to see my latest electrocardiograms. 

The letter further stated, depending on what those electrocardiograms showed 
as compared to the earlier ones, it might be possible to grant a certificate of 3 
months duration. 

I took all my medical records and flew to the regional office in Los Angeles. 
Dr. Gunther studied these records and conducted a physical examination which 
included additional electrocardiograms. He then issued a certificate valid for 
6 months. There was no other qualification on this certificate. He also stated 
that upon the expiration, and depending upon my physical condition, another 
certificate might be issued good for 6 months. 

May 1958, I instructed my attorney to withdraw my petition for a hearing be 
cause I believed that actual physical condition rather than past history would be 
the basis for granting future certificates. 

February 1960, application for medical certification denied by FAA. 

February 26, 1960, requested my attorney to consider what legal steps to 
take—hearings, appeals, etc.—I am awaiting his advice. 

The regional flight surgeon, Dr. Lewis Gunther, has issued and signed three 
certificates, each valid for 6 months. There were no other limitations or quali- 
fications. He personally examined me twice. The civil air surgeon, Dr. God- 
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dard, has stated that it has been the policy over the years to deny a certificate 
to a person with a defect such as mine. This must certainly be a very flexible 
policy as I have three certificates in my possession which were issued to me. 
My latest certificate will expire March 9, 1960. 

I am unable to understand the reasoning by which the Federal Aviation 
Agency determined to ground all pilots who disclosed a myocardial infarction. 
It is a known fact that thousands of people have had heart attacks which were 
never recognized. How many of these are active pilots? If electrocardio- 
graphic evidence or disclosure by the applicant is the basis the Federal Aviation 
Ageney uses for determining the existence of a myocardial infarction, then 
the new regulation becomes completely ridiculous because the examination 
for a third class medical certificate does not include an electrocardiogram. 

It is obvious even to a layman that an applicant must incriminate himself 
because an examination so limited in scope that it does not even require an 
electrocardiogram could not possibly screen out all those whose attacks resulted 
in complete recovery with a small myocardial infarction. 

It has been stated that it is possible to suffer a heart attack and have a 
normal electrocardiogram. How does the Federal Aviation Agency propose to 
ground pilots in this category? 

I have no objection to any regulation which requires me to submit to a 
thorough physical examination every 6 months. It is the arbitrary ruling of the 
FAA denying me the right to fly which concerns me. 

Under the Civil Air Regulation, part 29, section 29.4(c) (1), to appeal would 
be useless. It seems to me that every citizen should be given a fair hearing 
in which fact is the basis for passing judgment. Surely even a cardiac is 
entitled to justice. 

I am aware of the hearings being conducted by the Aviation Subcommittee 
of the Senate Interstate and Foreign Commerce Committee, of which you are a 
member, regarding the policies of the FAA. I sincerely hope that the foregoing 
information may be of help to the committee, and to the pilots who are paying 
the penalty for being truthful. 

Enclosed are photostatic copies of the three certificates issued to me. 

Respectfully yours, 
J. E. GROBL. 

Mr. Mureny. Under the example of the previous rules the Agency 

was able to issue a waiver in a case of this character ? 

Mr. Hotprer. They did not issue a waiver, they issued a certificate 
good for 6 months. 

Mr. Murpnuy. A limited certificate ? 

Mr. Hoxper. No limited certificate, no limitation whatsoever. 

Senator Barrierr. Limitation as to time only ? 

Mr. Hotper. Time only. 

Mr. Mureuy. And that required another checkup at the end of that 
time ? 

Mr. Hotper. Every 6 months. 

The insurance companies require you every year, some on large pol. 
icles, every 6 months. 

Mr. Morpnry. Yes, sir; but is your point that under the rule as has 
been changed now, such a certificate is impossible to issue ? 

Mr. Hotper. That is right. No certificate will be issued under the 
present rule. 

Mr. Mureny. Are you contending that the FAA is asserting that 
all they are doing is followi ing a practice that is customary ? 

Mr. Hotper. Yes, sir. 

Mr. Mureny. For many years? 

Mr. Howper. That is correct. 

Mr. Mureny. When in your opinion it has not been customary ? 

Mr. Hotper. It definitely has not been customary and I cite this as 
proof of that. 
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Senator Engle has the original letter and the photostatic copies of 
the three certificates. 

Senator Barrierr. Continue, Mr. Holder. 

Mr. Hotper. I have hunted deer as high as 9,000 feet, the last two 
seasons I have been in South Dakota hunting pheasant, I have hunted 
quail all over southeastern New Mexico, and at the present time am 
carrying on my business affairs with as much time and vigor as I see 
fit. 

One more thing I would like to call to your attention, and I quote 
from the January Newsletter of the AOPA. 

Third-class medical public hearing slated by FAA as result of strong protests 
from AOPA, others in general aviation, to FAA proposal to require even third- 
class medical examinations (private, student certificates) be given by designated 
FAA examiners, eliminate present use of any family doctor. AOPA contends 
proposal casts unwarranted reflection on family doctor, would impose great hard- 
ship on hundreds of thousands of civil pilots by forcing them to seek out com- 
parative handful of designated examiners, is totally lacking in any factual justi- 
fication whatever. 

As result of repeated demands for public hearing, FAA finally agreed to 
one—but by their ground rules: anyone wanting to be heard by them can be, 
but they (FAA) cannot be questioned or cross-examined. Also, they are not 
interested in adverse medical opinion, have already reached their own conclu- 
sions, intend to make them law. 

Senator Barrierr. Mr. Holder, do you know how under the present 
regulations a medical doctor may become a designated examiner? 

Mr. Hotper. No, sir; I do not. 

Senator Bartietr. Thank you. 

Mr. Howper. All of this, in addition to its unreasonableness toward 
civilian pilots, is just one more step toward socialized medicine. 

Gentlemen, it looks like we are going to get a fair trial and be hung. 
The things that I have discussed here are to me very important. 
There are many other things that I could bring to your attention 
which merely add to what I have already said, but in a slightly dif- 
ferent light. 

One is that many people in aviation to whom I have talked have 
refused to contact their Senators and Congressmen or write the FAA 
because of fear of losing their license or having the FAA crack down 
on them. 

Again I ask what would happen to Beech Aircraft Corp. if they 
had refused to send out this letter of May 23. It is one thing to com- 
plain and in my opinion every complaint must be accompanied by an 
adequate proposal to correct the situation. 

Certainly the 1958 act was a broad act and under proper administra- 
tion and reasonable guidance without subtle treachery by a haughty 
character in absolute control, could have been one of the finest examples 
of democracy in action, had it provided the safeguards provided for 
in the Constitution, but instead it turned out to be a handy tool of 
a would be dictator and unlimited power in the hands of a tyrant. I 
propose : 

1. That the law be amended to provide the checks and balances 
asked for by the Aircraft Owners & Pilots Association and very 
specifically it should be amended to make it mandatory for the FAA 
to aecept a pilot’s personal physician’s recommendation as to whether 
or not he is physically fit to fly. 
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In that connection, sir, I would like to propose an amendment to 
Senator Engle’s bill that is before this committee at the present time 
and with your permission, I will hand that in this afternoon. 

Senator Barrietr. We appreciate that. 

(This is proposed amendment to Federal Aviation Act of 1958 :) 

Amend section 602(b) : 

Insert after the second sentence of said section, which ends with ‘the words, 
“to assure safety in air commerce.”, the following sentence: “The Administrator 
shall issue a third-class medical certificate to an applicant if the applicant is 
found by a duly licensed medical doctor to be physically able to perform the 
duties of a private pilot.” 

Mr. Horper. I further recommend that there be an investigation 
into whether or not a group of the military (Air Force) is trying to 
take over this civilian agency. I think legislation should be care- 
fully considered toward preventing the transfer of personnel from 
the Air Force to the FAA. 

3. I agree wholeheartedly with Mr. Hartranft, president of the 
AOPA, when he implied in his testimony that military personnel are 
unqualified to administer this act by the very nature of their back- 
ground in vertical chains of command and accountability and the rela- 
tive haven from public censure. 

Very definitely Mr. Quesada and company should be removed. 

I want to point out here that one reason administrative tyrants can 
proceed unchecked with their foul deeds is because of the cost of 
fighting them. I have very little or no information available to me 
in New Mexico. I have to pay personally very considerable attorneys’ 
fees to carry out these fights and all of the time the FAA has available 
to them on Government money all of the statistical and the legal 
counsel that they might desire, and can pay expenses of witnesses ; to 
Washington, D.C., to ) testify. Money is no problem to them. If this 
privilege were used in behalf of the people instead of the behalf of a 
dictator it would be a fine thing, and I recommend there be some basis 
of personal damage against those who cause unwarranted and unrea- 
sonable abuse against any individual. 

I am proposing to the AOPA, and they now have it under considera- 
tion, the establishment of an ay iation council, which I have for pur- 
poses of description termed a “vigilante committee,” whereby contri- 
butions can be received from anubein of all aviation organizations 
and the funds to be used solely for the protection of individual rights. 

When tyrants are faced with going to the Federal courts they cer- 

tainly will think twice before they imbibe in their subtle treachery, 
and gentlemen, the Federal Aviation Agency is headed by a treacher- 
ous ty rant, un-American in his acts and unjust in his administration. 

Mr. Quesada’ s highly publicized policy for the FAA was to be fast, 
factual, and fair. He must. be complimented on being fast, but i in- 
stead of fair, he has been frenetic and instead of factual, he has been 
fraudulent. I recommend to this committee that insofar as third- class 
medical certificates are concerned the approval of the family phy sician 
will be all that is necessary, and I don’t mean a long form but a simple 
factual statement. This should be part of the law to prevent this 
growing number of little dictators from harassing a group of people 
that normally would not spend a great amount of time or money to 
make their views heard in Congress. 
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That is all I have. 

Senator Bartrierr. Does that conclude your statement, Mr. Holder? 

Mr. Houprer. Yes, sir. 

Senator Bartierr. The committee is obligated to you for coming 
on to Washington, having made this very detailed presentation, which 
certainly will be carefully considered, I am sure, by all the members 
of the subcommittee. 

Do you have some questions, Mr. Murphy ? 

Mr. Morrny. Only we may have been over this before, but just 
to get the record straight, at the time that you had your appeal pend- 
ing before the examiner out in New Mexico, the proposed change of 
medical requirements was first promulgated, that was around last 
spring? 

Mr. Houper. Yes, It was being considered during the first part of 
1958 and I don’t know the exact month. My hearing was in May, 
May 1959. 

Mr. Murpnuy. I beg your pardon? 

Mr. Hoxper. May 1959. 

Mr. Mureny. Did the examiner hold in your favor as a result of 
this hearing? 

Mr. Hoxper. He held all points in my favor 

Mr. Mvrruy. Did he issue an opinion or order? 

Mr. Hotper. He issued a verbal statement that appears in this 
transcript 

Mr. Moreny. What was the date of that? 

Mr. Howper. This was on May 20, 1959, and it is the transcript in 
Docket SM-45. It was made by the Columbia Reporting Co., 939 
D Street, Washington. 

Mr. Murruy. Now, subsequent to that time. this rule cut across 
your appeal, isn’t that right? 

Mr. Hoxper. That is right. 

Mr. Mcrreny. And it applies not only to you, it applies to every- 
body in the United States ? 

Mr. Horper. It applies to everyone in the United States. 

Mr. Morreny. And how do you think this rule could be changed 
at this point, or how should it be changed in order to accommodate 
your situation or other similar situations ? 

Mr. Hoxper. Mr. Murphy, I don’t think a rule should be changed 
to accommodate an individual situation, but I think every individual 
should have a right to a hearing. Now, if this rule were changed to 
let the family doctor state whether a person was capable of flying 
or not flying, that would take care of it entirely. 

Now my family doctor knows more about me than any doctor that 
I might go to in one place or another. 

Mr. Murpuy. Now you are talking about the designated medical 
examiner rule? 

Mr. Houper. Yes, but that would take care of that particular 
situation, too. 

Mr. Murpny. Are you suggesting that the rule governing these 
new medical requirements be changed ? 

Mr. Houper. Yes. 

Mr. Morpuy. The substance of the rule? 

Mr. Hotper. Well, the substance of the rule, not particularly the 
substance of the rule be changed, but the process of it. This rule 
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should be thrown out completely, but the process of the rulemaking 
should be changed so that one man can’t make the rule. 

Mr. Morpuy. C ongress has given the authority in this field to the 
Federal Aviation Agency to promulgate these rules. 

Mr. Hovper. T hey ought to take it back. 

Mr. Mureuy. If a rule is made and cuts across your appeal and 
affects you. 

Mr. Hoxper. Right. 

Mr. Murpuy. You feel the fault lies with the rule itself, the wis- 
dom of the rule? 

Mr. Hoxper. That is right. 

Mr. Murpuy. Which you say there is a difference of opinion among 
medical people ¢ 

Mr. Howper. Right. 

Mr. Mureuy. You don’t know whether a hearing was conducted 
by the agency and other opinion, medical opinion, sought before the 
rule was “promulgated ? 

Mr. Hovper. I don’t think it was. 

Mr. Murpny. As a matter of fact, it was not and I am wondering 
if that is a gist of your complaint here ¢ 

Mr. Howper. No, sir. My complaint here is that I didn’t have a 
fair consideration. They created the rule which to me is completely 
arbitrary. Now there are heart attacks and there are heart attacks. 
Some are very bad and some are very light. There is no point in 
writing off everybody that has heart trouble. You can have trouble 
with your leg, you could have any kind of trouble that might in- 

‘apacitate you and the only person that knows from the individual’s 
standpoint is the man’s own doctor. 

Mr. Mureny. You mention the flight safety foundation report, I 
think, in your testimony. That was previously g given or done on be- 
half of the old CAA. Now do you know whether or not that report 
contained a recommendation that waivers ought to be permitted in 
some cases or that limited certificates, certificates limited to time? 

Mr. Hoxper. I think it did, but I would like for that information 
to be developed from OPOA because they have all the information 
on that. 

Senator Bart err. Mr. Holder, I need a bit of education. What 
type of flying may be possessor of a third-class medical certificate 
do? 

Mr. Howper. Nearly all of the flying is in a small plane and it is 
for private, your own personal] transportation, like you use your per- 
sonal car to go from point to point ; it is that type of flying. 

Senator Bartierr. Not carrying any passengers for ngs 

Mr. Hoxper. No, sir; all the time I had my plane, I doubt if I 
carried passengers 5 percent of the time. The rest of the time I trav- 
eled by myself. 

Senator Bartrierr. The person who has this type of certificate can- 
not carry passengers for hire ? 

Mr. Hoxprer. No, sir. 

Senator Bartierr. Well, now you recommend in the concluding 
part of your testimony th: at a simple factual statement from the fam- 
ily physician should suffice. What is the situation under the new 
rule ? 








1010 REVIEW OF THE FEDERAL AVIATION ACT 


Does a very intricate examination have to be performed by a desig- 
nated examiner ? 

Mr. Hotper. I do not know, they have not permitted me to take 
a new examination. 

Senator Bartierr. You haven’t seen this form ? 

Mr. Flotper. No, sir. 

Senator Barrierr. Would you think offhand, as a layman, that a 
person with diabetes should be prohibited from flying ? 

Mr. Howper. Senator, I had a long-distance phone call from one 
man in Illinois who had flown for nearly 20 years with diabetes, had 
logged nearly 3,600 hours. His doctors gave him permission to fly 
with diabetes. I don’t know his exact condition, but there again, I 
do not think everyone with diabetes should be grounded. 

Senator Barrierr. How about epilepsy ? 

Mr. Hotper. I do not know the answer tothat. That is something, 
no one with epilepsy called me. 

Senator Barrierr. The committee will stand in recess until Mon- 
day, at 10 o’clock. 

Thank you. 

(Thereupon, at 12:05 p.m., the subcommittee was adjourned, to 
reconvene at 10 a.m., Monday, June 13, 1960.) 
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MONDAY, JUNE 13, 1960 


U.S. SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
SUBCOMMITTEE ON AVIATION, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment at 10:15 a.m., in 
room 5110, New Senate Office Building, Hon. A. S. Mike Monroney, 
chairman of the subcommittee, presiding. 

Senator Monroney. The Subcommittee on Aviation will resume its 
hearings in review of the Federal Aviation Act. 

We are honored today to have Dr. Neal Baxter, Civil Aviation 
Medical Association, accompanied by Mr. Joel Fisher, general 
counsel, of Chicago. 

We appreciate your coming, Dr. Baxter and Mr. Fisher, and we 
would be pleased to hear your statement and whatever testimony you 
care to give in this matter. 


STATEMENT OF DR. NEAL BAXTER, CIVIL AVIATION MEDICAL 
ASSOCIATION, BLOOMINGTON, IND.; ACCOMPANIED BY JOEL H. 
FISHER, GENERAL COUNSEL, WASHINGTON, D.C. 


Dr. Baxter. Thank you very much, Mr. Chairman. 

You did introduce Mr. Fisher, our legal counsel here, whom I would 
like to introduce again. 

My name is Neal Baxter. I am a practicing physician in Blooming- 
ton, Ind. I am a designated medical examiner. I am immediate 
past president of the Civil Aviation Medical Association, and I am 
presently chairman of the policy and advisory committee of our 
association. My experience in aviation and aviation medical matters 
includes: 

1. Graduate of the School of Aviation Medicine, U.S. Navy, Pensa- 
cola, Fla., in 1942. 

2. A designated naval flight surgeon for 4 years which included 
teaching in aviation physiology and altitude indoctrination, oxygen 
equipment and handling of combat Navy pilots. 

3. A designated medical examiner for the CAA and FAA since 
1947, having been granted the privilege to examine airline pilots 
since 1953. ; 

4. Postgraduate work in aviation medicine at Brooks Field, San 
Antonio, Tex. 

5. A private pilot with 4,000 hours of single and multiengine time. 

6. Examining 150 to 200 private, commercial, and airline pilots 
yearly. 
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7. An A.B., chemistry, Indiana University, 1932. 

8. My M.D., Indiana University, 1935. 

9. Currently a medical director, Westinghouse plant, Bloomington, 
Ind. 

10. Director of executive health panel for School of Business, Indi- 
ana University. 

The membership of the Civil Aviation Medical Association, which 
was formerly known as the Airline Medical Examiners Association, 
is made up principally of the flight surgeons and physicians experi- 
enced in aviation medicine, who have been designated by the Bureau of 
Aviation Medicine of the Federal Aviation Agency as medical exam- 
iners, and who perform the annual and semiannual physical exam- 
inations, and are charged with the responsibility of periodically assess- 
ing the physical fitness of the approximately 300,000 civil airmen. 
Many of our medical examiners are specialists in other fields of medi- 
cine, and many are experienced internists, surgeons, ophthalmologists 
and cardiologists, as well as qualified in aviation medicine. 

In April 1957, our then president, Dr. Herbert F. Fenwick of Chi- 
cago, it. testified before the subcommittee in support of S. 1045, a 
bill introduced by Senator Magnuson, chairman of this committee and 
cointroduced in the House by the chairman of the House Committee 
on Interstate and Foreign Commerce, the late Congressman J. Percy 
Priest. The bill, we believed, would provide a much needed legisla- 
tive program to put teeth into the medical certification program of 
the CAA. At the hearing, Dr. Fenwick pointed out that there were 
eight basic inadequacies in the program of the Federal Government 
for medical certification of civil airmen, inadequacies which made 
the program practically noneffective. These inadequacies were— 

1. Lack of authority for final decision on medical questions. 

2. Ill-defined standards of physical fitness. 

3. Inadequate selection, training, and supervision of medical 
examiners. 

4. No provision for specialist consultation. 

5. Lack of research and training facilities for developmnt of 
medical technical knowledge for teaching of civilian aviation 
medicine to medical designees. 

6. No method of assessing airman compliance with medical 
requirements. 

7. No provision for direct medical participation in aircraft 
accident investigation or for physical examination and/or autopsy 
of pilots or passengers involved in aircraft accidents, 

8. Inability of medical personnel to maintain correspondence 
with pilots and designated medical examiners for providing medi- 
cal information requested by the profession and by the aviation 
industry. 

The reason we supported this legislation is that we were convinced 
that the lethargy then existing within the CAA made it quite un- 
realistic to expect any real attempt to improve the medical program 
in the public interest. 

We are now faced with a new situation. The Federal Aviation 
Agency under the dynamic leadership of Mr. Quesada has demon- 
strated that it is alert to the importance of aviation medicine as an 
instrument of safety in air commerce. The Administrator has estab- 
lished a Bureau of Aviation Medicine which is shaping up into a 
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first-rate organization, staffed by competent personnel. The Civil 
Air Surgeon has obviously been quite active in developing a program 
of aviation medicine to insure that only the physically qualified will 
fly. The Civil Air Surgeon has acted in the following areas to cor- 
rect most of the inadequacies which concerned us in 1957 and which 
have concerned us fairly continuously since 1945. These include: 

1. Amendment of part 29 of the Civil Air Regulations so as to re- 
quire compulsory electrocardiogram examination of the class I pilot 
who has reached his 35th year, and an annual electrocardiogram for 
the class I pilot beginning in his 40th year. 

Senator Monroney. That is airline pilots? 

Dr. Baxter. Class I. 

Mr. Mourrny. Was that done by the old CAB or the new FAA? 

Dr. Baxter. FAA. 

Mr. Mourreuy. Was this rule not proposed by the CAB, or do you 
remember ? 

Dr. Baxter. I don’t remember whether it was proposed by CAB 
but I know it has become regulation under FAA.’ 

Senator Monroney. As I recall, early testimony on the bill S. 1045, 
the testimony was pretty generally that the airline pilots, even though 
it is not required by regulation, their own surgeons of the airline 
examined on electrocardiograms at regular intervals in the interest 
of the company; is that correct ? 

Dr. Baxter. I think that is correct. As a matter of fact, I per- 
sonally did routine electrocardiograms on the airline pilots I ex- 
amined prior to this becoming a regulation. That again was a com- 
pany program in various airlines and individuals. 

No. 2. Amendment to part 29 of the Civil Air Regulations, so as to 
disqualify from flying, persons with coronary heart disease, diabetes 
requiring insulin or other gypoglycemic drugs for control, established 
history or diagnosis of epilepsy, drug addition, psychosis, chronic al- 
coholism and certain other serious nervous and mental disorders— 
draft release 59-1. 

3. Amendment to parts 40, 41, and 42 of the Civil Air Regulations 
so as to provide maximum age limits for certain utilizations of pilots 
in air-carrier operations by an air carrier—this is draft releases 59-4, 
59-5 and 59-6. 

4. Amendment to part 406 of the Civil Air Regulations so as to. 
provide that all applicants for airman medical certificates shall be 
examined by designated medical examiners of the FAA. This is 
draft release 59-2. 

5. Establishment of a closer contact between the FAA and the 
designated medical examiners through the use of a monthly news- 
letter, seminars, and training courses. 

6. Strengthening of the FAA Medical Organization in the regions 
as wellas at FAA headquarters. 

7. Greater participation by doctors in accident investigation. 

We believe that Mr. Quesada and Dr. Goddard and their staffs are 
to be complimented on their accomplishments in this field to date. We 
believe also that there is room for improving the program by (1) ap- 


‘ 1CAR Amendment 29-1 was adopted by the CAB, Dec. 30, 1958, to be effective July 1, 
959. 
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pointment of an advisory council of medical specialists as provided in 
section 1415 of S. 1045 and (2) by broadening the civil aviation medi- 
cal research program of the agency either through present legis- 
lative authority or along the lines of H.R. 8518 which is presently 
being considered by the Committee on Interstate and Foreign Com- 
merce of the House of Representatives. 

It is our belief that it is only through acceleration and intensifi- 
cation of the civil aviation medical research program that we can 
be certain of the validity of the maximum age limitations which have 
been prescribed for pilots in draft releases 59-4, 59-5, and 59-6. Based 
on what we know, we feel that the age limitations set forth in these 
regulations are fair and in keeping with preponderant medical opin- 
ion. We recognize that the application of any standard will tend 
to deprive the exceptional pilot of medical certification. By excep- 
tional, we refer to those individuals whose physical qualifications may 
be superior to younger pilots who have not yet reached a stipulated 
retirement age. But as one of our membership has so aptly put it: 

Many individual cases can be made out where the new proposals would per- 
haps be unfair if applied. Nevertheless, no one is going to be so presumptuous 
as to argue that tests are in existence today that could adequately define the 
exception. When 100-plus lives and a $5 million airplane are depending for 
survival on the physical and psychological well-being of one or two individuals, 
I think arbitrary decisions have to be made. I would be the first to admit that 
psychologic age may occasionally differ from chronological age, but I just don’t 
know how the difference can be determined objectively. I am afraid flight 
checks, proficiency checks, etc., are too subjective an interpretation to be the 
final answer. 

Until such time as adequate objective tests can be devised and prop- 
erly applied, we must, for the common good, choose the lesser of two 
injustices, that of barring the exceptional pilot by imposing an age 
limitation or that of endangering the safety of the flying public by 
allowing a pilot of questionable physical infirmities to pilot high-per- 
formance aircraft. In the public interest we, of course, favor the 
former. 

In summary, therefore, we believe that the decision to promulgate 
the regulation peer Teor et age limit for pilots in air carrier 
operations was a most difficult one to make and required a tremendous 
amount of courage on the part of FAA. We believe that FAA’s 
decision was reached upon consideration of the public interest as a 
whole and not the interest of any segment of the population. The 
problem should continue to be considered through accelerated use of 
civil aviation medical research techniques and should be reviewed 
again in light of the results of such research program. 

We also solidly support the action of the FAA in promulgating 
59-1 relative to heart disease, diabetes, and serious mental or nervous 
ailments as being in the public interest. This regulation was based on 
recommendations of the Flight Safety Foundation, the American 
Medical Association, the Aerospace Medical Association, ourselves, as 
well as other interested agencies. 

We also join the American Medical Association and our parent 
organization, the Aerospace Medical Association, in supporting the 
action of the FAA in promulgating draft release 59-2. This is a 
much-needed regulation which beginning June 15, 1960, requires that 
all medical examinations for all classes of pilots be performed by 
examiners—DME’s—designated by the Civil Air Surgeon of the FAA. 
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The regulation brings together the well-trained, properly-instructed 
medical examiner and the 2 airman, in a setting which will insure proper 
physical assessment of the airman. By insuring that the trained 
aviation medical examiner is able to make a proper physical assess- 
ment of the airman, we believe that a procedure has been established 
which will definitely result in improvement of safety in air commerce. 

We believe it is in the interest of the public that no person be 
permitted to fly unless he is physically and emotionally able to fly an 
airplane safely. Aviation medicine has been recognized as a specialty 
by the American Medical Association, in order to deal with the spe- 
cialized medical problems of aviation medicine. It is our belief that 
designations should be given only to those doctors who are qualified 
in aviation medicine or who can demonstrate an active interest in the 
subject, and who are asked to undergo regular training periods and 
to follow instruction manuals. An individual who obtains his doctor 
of medicine degree, however well trained, cannot be expected to assess 
the applicant’s phy sical qualifications for piloting an aircraft or for 
other airman duties without specific instruction. 

We believe that aviation medicine is an important instrument to 
insure safety in the air and that the airman should understand that 
it must be respected as such. The applicant’s first physical exam- 
ination and perhaps many of his subsequent ones serve greatly to 
influence his opinion and respect for aviation medicine and its impor- 
tance to safety in the air. 

If these examinations are not properly given, the applicant’s opinion 
will likely be an adverse one. Since only about one-third of those 
who become student and/or private pilots advance to the higher 
classes and with undesignated examiners performing more than one- 
half of the total physic al examinations for this cl: ass, it follows that 
under the present system a high percentage of examinees never have 
a physical examination performed in the ‘approved manner and thus 
do not have a high regard for the importance of aviation medicine 
to safety in the air. It also follows that promulgation of 59-2 is a 
major step in rectifying this situation. 

In addition to insuring that the airman applicant understands 
the importance of aviation medicine as an instrument of safety, it 
is also most important that the designated medical examiner have 
a basic respect for the system of medical examinations and of his 
importance to that system. 

Our examiners are, for the most part, most anxious to have access 
to instruction in civil aviation medicine and this instruction will 
materially increase their respect for the system of examinations. 
However, it costs heavily for the examiner to leave his practice for 
such instruction. The incentive to participate actively in training 
courses can be made much stronger and more widespread by making 
the requirement for participation apply to all examiners, by limiting 
examiner coverage to a number that would provide the greatest 
number of examinations possible for each examiner, and to broaden 
the examiner’s opportunity to apply the knowledge of aviation medi- 
cine that he has gained. We, of course, realize that the value of a 
good examination must be weighed against the inconvenience of 
travel for the applicant. 

A popular topic of conversation at every aviation medical meeting 
is the denial of certification by the designated examiner and the 
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subsequent issue of a medical certificate by some physician who does 
not know what the score is. It has happened to me and to every 
examiner with whom I have “talked shop.” Allowing such a practice 
to exist does nothing for the prestige of aviation medicine. The net 
result is a lowering of the quality of performance of your designees— 
an examiner has to “stick his neck out” but a few times and the 
FAA apparently sanction clearance by uncontrolled, undesignated 
examiners who are untrained and uninterested in aviation medicine, 
before he develops a “what’s the use” attitude. 

In our annual meetings and interim conferences we learn that the 
denial rate at the review level for applicants certificated by undesig- 
nated examiners has been running about twice that for designated 
examiners. 

Mr. Murrny. Do you know what number that would constitute 
there, total number, thousands, hundreds? 

Dr. Baxter. We don’t know the number, actually. I am sorry 
to say I have heard Dr. Goddard make that statement in numbers 
and I simply do not recall, but it is quite a number. 

One of two conditions exist; either the undesignated examiner has 
been clearing physically unqualified examinees because of a lack of 
aviation medical knowledge, training, and experience, or has been 
causing their ultimate denial through irresponsible reporting and 
certification. 

We are told that as designated examiners we are agents of the 
Federal Government to insure that the public safety and interest 
are protected. As such we would like to feel that we have full FAA 
support when we go on record as considering an examinee physically 
qualified or unqualified. Such a feeling is not now oHivelont. 

The one act that will do more than all others to instill a feeling 
of confidence among the designated examiners to the importance of 
our work is the discontinuance of undesignated examiners who as 
a group are uncontrolled, unsupervised, and untrained. 

A qualified examiner is best able to provide airmen with guidance 
and assistance in maintaining physical standards for flying and 
identifying those physical conditions which when recognized and 
corrected, will prolong the airman’s capability to continue to meet 
the physical requirements for flying. 

We often hear the so-called family physician extolled as being best 
qualified to examine airmen. We are against reliance on this philos- 
ophy; granted that the applicant’s personal or family physician 
may have had a proper background of experience and may have 
received the necessary instruction, the fact that the applicant has a 
choice of whatever examiner he may wish and the further fact that 
the personal physician may know too much about him, make it more 
likely that the applicant will shun his family physician and apply 
to one not so familiar with his physical inadequacies. When the mat- 
ter of physician responsibility to patient is weighed against physician 
responsibility to the public, there must be adequate schooling and FAA 
support in the latter to insure that it will prevail—and this can only 
be done through a system of designated examiners set forth in the new 
regulation. 

Senator Monroney. Let me ask a question I am afraid I might over- 
look. Is what you are saying in that paragraph the fact that there 
might be some virtue in the family physician who has attended him 
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for years through all of his illnesses qualifying him if he were sure 
to go to that family physician who has so treated him? But under 
the way the act works now or in the past as it has worked, he could 
go to a physician who has never seen him before and who is not a 
designated examiner and who will not necessarily discover anything 
about his medical history that a completely new doctor would not 
know about. 

Dr. Baxter. That is correct. 

Senator Monroney. Do the designated medical examiners who 
likewise would not know this man, would they have recourse to the 
family physician on checking up to see if he had had any heart condi- 
tions or murmurs or something less serious than an actual general 
cardiac condition ¢ 

Dr. Baxter. I don’t think he would have recourse to refer back to 
the family physician. However, again it depends upon the honesty 
of the pilot and the individual as to how much information he will 
give to the physician examining him, whether he be a nondesignee or 
designee examiner. 

Now, of course, an adequate and thorough examination, if he has 
pathology, whether it be cardiovascular, central nervous system lesion 
or otherwise, can be detected. 

Senator Monroney. In the use of nondesignated general practi- 
tioners, is there anything in the application form that would indicate 
whether the doctor had previously examined the applicant or not? 

Dr. Baxrer. The individual doctor ? 

Senator Monroney. Yes, sir; in other words, I am trying to get at 
the case where the applicant could avoid his family physician who 
would have the history of his life practically, medical history of his 
life, and go to someone in another part of the city, receive an examina- 
tion without revealing the history. Would that indicate then on the 
nondesignated physician’s report that this is the first time he had 
ever seen the man ? 

Dr. Baxter. Well, it could be. There is, of course, a place where 
you state, “Have vou been previously examined?” And you are to 
designate the individual that examined you. 

Now, whether or not that might be or might have been the family 
phyician is a matter of conjecture. 

you mean whether or not the examiner has to indicate specifi- 
cally 

Senator Monronry. Whether he has ever seen the man before. 

Dr. Baxter. No place in there. 

However, it is a matter of record, if you want to go back to the 
files if he wants to find 

Senator Monroney. I mean, you could, in some cases, be examined 
by a total stranger and perhaps often are, where the man might have 
been to his doctor as late as 3 to 12 months before that with some kind 
of an illness that might have had a bearing on his qualifications? 

Dr. sAxTER. ‘hat is true. 

Senator Monroney. There is no place in the present system where 
that would show up? 

Dr. Baxter. No. 

Senator Monroney. One thing before we leave it: On the statistics 
where you mentioned that more men are finally rejected by the civil 
air surgeon when examined by general practioners than by the 
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designated examiners, it was brought out the other day, however, that 
the basic information on the examination for which these pilots who 
had been given temporary licenses by nondesignated physicians—the 
material on which the civil air surgeon of the FAA developed the final 
disqualification for pilots’ license had been reported on the applicant’s 
examination by the general practitioner making the examination. 

Dr. Baxter. But he, the general practitioner, failed to disqualify. 

Senator Monronery. The final decision was made in the FAA. But 
the information as to the physical data was there from the examina- 
tion. 

Now what do you have to say about that? It seemed to me like 
he met himself coming back on that one; at least these men were 
smart enough and careful enough to give the information which, when 
finally evaluated by the air surgeon, enabled him to find them dis- 
qualified ? 

Dr. Baxter. But. that supports our argument, too, that this man 
in general medicine, even though he is a very fine doctor, who is not 
acquainted with procedure and techniques and the disqualifying 
defects, that eliminate this type of information. 

Mr. Murrnuy. Dr. Phelps told us every one of these forms that 
you bring in to a general practitioner has those rules set forth. 

Dr. Baxter. They do not read them. 

Mr. Morruy. Do the designated medical examiners read them, sir? 

Dr. Baxter. Yes, I feel this: When you are designated as a medical 
examiner, you are responsible for knowing the details on reporting. 

Mr. Murpuy. Why do you have any greater responsibility than 
the general practitioner, as a doctor, speaking now as a doctor? 

Dr. Baxter. You mean 

Mr. Murreuy. Why do you have any greater degree of responsi- 
bility, because the civil air surgeon has designated you as an examiner, 
why do you have any greater responsibility than a family physician ? 

Dr. Baxter. Actually, the responsibility, you will be, I would de- 
fine that again as an obligatory type of procedure. If I am desig- 
nated or if I am asked by an insurance company or if I am asked by 
Westinghouse or anyone that is requiring for me competent exam- 
ination and competent reporting, I mean it so follows that then is 
the responsible act of the physician. 

Now the general practitioner is responsible, too, but I believe from 
a technical standpoint, and that is what we are discussing here, that 
the average man who is not schooled in the administrative phase of 
reporting and recordkeeping is where the error is. 

It is not in the fact that he cannot detect a valvular heart disease 
or some organic pathology, but we are talking about administrative 
procedures and records. 

Mr. Mureny. Do you think that is the basic and fundamental rea- 
son for this change in the rule, namely, administrative recordkeeping 
and procedures ? 

Dr. Baxter. I say there must be records that we are going to fol- 
low, but the fact remains that the number we have quoted have been 
eventually picked up in the administrative office here in Washington. 
The doctor actually found the organic disease, but went ahead and 
issued a medical certificate when the law held that he should not have. 

Mr. Mureny. Are you suggesting, Doctor, that the designated med- 
ical examiner would never make a similar mistake ? 
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Dr. Baxter. I am not saying that; we are not perfect with the 
designated medical examiners, but I am saying that is one foothold of 
control, whether we be doctors or in any other field, I think there 
must be some element of control. 

Senator Monroney. As I understand it, let’s keep the record 
straight, a general practitioner can report on his findings and give 
if he finds the man, in his estimation, under the rules and examination, 
a private pilot’s license but it is only a temporary private pilot’s 
license until that information has been cleared by the civil air surgeon 
of the FAA, whereas the designated medical examiners, their ap- 
prove al is a permanent certific ate good until the next examination in, 
say, 2 years, is that correct ? 

Dr. Baxter. That is correct. 

Senator Monroney. It is not necessarily reviewable by higher au- 
thority ? 

Dr. Baxter. I think it is reviewable, I think all of them that are 
sent in can be reviewed, particularly if there is a questionable dis- 
qualifying fact found. 

Senator Monronry. When you make an examination, for example, 
you may find that it was just a bit marginal. 

Would that be automatically reviewed then if your examination 
showed that there was some doubt whether this man was in the hospital 
because of a cardiac or because maybe of indigestion or something 4 

Dr. Baxter. That is true; in other words, a more thorough review 
of his potential problem would be made and at the present time, that 
can be done through the Federal Aviation Agency’s medical 
department. 

In other words, they are possessing now a group of specialists here. 
If I say that I am questioning a heart problem, this individual has 
the right to come here and be reviewed by the civil air surgeon and his 
appointed consultants and then, of course, a more thorough study is 
made. 

Senator Monroney. It is always more thorough when it is made— 
I mean it is always doublechee :ked by the air surgeon when it comes 
in from the nondesignated doctor ? 

Dr. Baxter. As well as the designated doctor. 

Senator Monroney. What is the fee for examination by a general 
practitioner customarily? Is it set by law or regulation ? 

Dr. Baxter. No, this is purely a fee basis on an area. 

Now in Indiana, those of us in the designated field have a minimum- 
fee schedule. We get $10 for the private, and $12.50 for the com- 
mercial or class II, : and $18.50 for the class I. 

Now, that is strictly in Indiana. I don’t know what the group in 
Ohio does, I don’t know what Dr. Phelps charges, I don’t know what 
they do anywhere else. There is no minimum fee set down by the 
Federal Aviation Agency at the present time. 

Senator Monroney. How long does it take a doctor to give a thor- 
ough class III examination ? 

Dr. Baxrer. W ell, how long does it take me, are you asking? 

Senator Monroney. Well, you have had more experience in that? 

Dr. Baxter. I will spent anywhere from 30 to 45 minutes with an 
individual. 

Senator Monroney. That would be a little bit below the going rate 
for a doctor’s time? 
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Dr. Baxter. Yes, sir; but there again, those of us who are interested 
in the people flying these airplanes are pretty much interested in 
their health and it is not going to be a passing fancy and a pat on 
the back and “How are you” and “Are you warm” and give him a 
certificate. 

I believe strongly that regardless of whether it is class I, IT, or ITT, 
that there ought to be a very adequate study. Many of our class III’s 
eventually go to class II’s and class I and that first examination is 
really important in my opinion. 

Senator Monroney. I see. You may proceed. 

Dr. Baxter. There is much discussion of the inconvenience to 
pilots who must travel some distance for the examination. We be- 
lieve that the complaint is justified only when the individual receives 
no better examinations from the more distant examiner than he 
customarily obtains at home for minor illnesses. We find that pilots 
do not object to long-distance travel if they are examined promptly 
and thoroughly; some come for hundreds of miles when they are 
given proper attention. 

On the other side of the picture, we never hear objection to distance 
when the applicant is seeking the so-called easy examiner that will 
let them by. 

The “Guide for Medical Examiners” that FAA furnishes to desig- 
nated examiners is comprehensive and without redundance; I am at 
a loss to understand how the undesignated examiner, who for necessary 
distribution difficulties is limited to a two or three sheet instruction 
folder, can be expected to do a creditable job. 

Finally, we know the problem of examiner coverage is a difficult 
one. It has been a running battle since the beginning of Federal 
regulation of civil aviation. It was one of the problems of chief 
concern to the former Chief of the Medical Division of the CAA, 
Dr. Bill Stovall, and I know it to be one of the present civil air 
Surgeon’s. 

Its solution is not an easy one, but our organization feels that FAA 
has taken many of the steps necessary to its ultimate resolution. We 
feel that sentiment, inconvenience to the applicant, chance taking or 
doubtful qualifications, and the uninstructed examiner have no place 
in air safety and we therefore unqualifiedly support the new regulation 
as a method of improving the quality of the physical examination for 
civil airman certification. 

A word about procedures—we are doctors and not lawyers. We 
know that this subcommittee is reviewing the certificate procedure 
to insure that the rights of the individual are protected. Whatever 
is decided, we would respectfully suggest that history has shown 
that appeals to the CAB do not work in the medical certificate case. 
We have noted with approval the provisions of the recent amendment 
to paragraph 29.5 of part 29, of the “Civil Air Regulations” which 
provide a procedure for applicants to apply to the civil air surgeon 
for a waiver of medical standards in his special case. 

We sincerely hope that the provisions of this regulation provide 
a procedure to deal with the qualified airman who does not meet the 
medical standards. If for some reason it is necessary to have an 
appeal procedure established, we should prefer to see the establish- 
ment of an independent board of appeals within the FAA who could 
hear each case on the merits in an expeditious manner. 
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Mr. Morruy. Could I interrupt for a moment there, Doctor ? 

Is it possible under the present regulation for the FAA to give a 
waiver or a limited certificate to a person with a prior heart disease 
from which in the opinion of some doctors he has recovered and in 
their opinion he would be qualified to be a third-class pilot ? 

Dr. Baxrer. You are of course referring to coronary artery dis- 
ease of the thrombotic type? 

Mr. Murpuy. Yes. 

Dr. Baxter. This I think is being seriously considered now by 
Dr. Goddard and his staff. 

I feel that they will come up probably with some decision on that 
soon, if they have not already. 

Mr. Mureuy. Do I gather from your statement that you would 
favor such a procedure? In other words, consideration of individual 
cases, whether it is heart disease or diabetes or psychoneurosis, or 
alcoholism, or whatever it is ? 

Dr. Baxrer. That is correct. 

Mr. Murruy. Under the present rule, I suppose the Agency would 
have no authority to waive in the case of a man who is a stanch 
member of Alcoholics Anonymous—something of that sort ? 

Dr. Baxter. I agree, I think this is important and I am sure Dr. 
Goddard and his staff is considering it. 

May I ask my attorney here, Aren’t they working on this? 

Mr. Fisner. I understand they are working, in direct answer to 
Mr. Murphy’s question, as of the moment, waivers are not available 
on diabetes requiring hypoglycemic drugs for control or for angina 
pectoris or other evidence of coronary heart disease or any of the 
serious ones, but there is a waiver procedure for other less disqual- 
ifying ailments. 

Mr. Mureny. Yes, sir; but now as I understand Dr. Baxter’s po- 
sition, he would favor setting up some internal agency procedure 
so that an individual who is caught in such a rule as this, could come 
up with expert medical opinion, respected medical opinion, and ad- 
vance it to the Agency so that they might do equity, as it were, in 
his case, is that correct ¢ 

Dr. Baxter. That is correct. 

Senator Monroney. But you wish it to be within the framework 
of the FAA and not transferred over to the CAB in that matter be- 
cause of the lack of a medical department or medical experts in that 
field available for the necessary review, isn’t that the difference? 

Dr. Baxter. That is correct. 

In other words, this is a medical problem, and I think it should 
be under medical authority and study. 

Mr. Murrnuy. Suppose the CAB had a medical division ? 

Dr. Baxter. As long as it is medical and as long as they are com- 
etent individuals performing this, I would be wholeheartedly in 
avor of it. 

Mr. Fisuer. We would also add this, if we may, Mr. Murphy: 
That our experience in the past in dealing with the CAB appeal pro- 
cedures reveals that, on an average, it took about 28 to 29 months to 
process one of those cases through the appeal procedure of the CAB. 

This is what would happen, in effect : The man’s certificate was lifted 
and 28 or 29 months later a final decision was reached as to whether 
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a certificate would be reissued or not during which time the man was 
not flying. 

We thought that was pretty cruel to the applicant and, in addition 
to that, we ‘thought that the procedures were just too cumbersome and 
lengthy, so that I think the association pretty well would like to have 
it, within the FAA for the reasons stated by the chairman as well as 
this other reason. 

Senator Monroney. But, as a matter of fact, if a review procedure 
is not granted or set up within the FAA, it is not a matter of 28 or 
29 months delay; it is forever. You could have had a heart condition 
Fees high school football, maybe you fainted in the middle of a 

ig game or something, and some doctor quickly put on a stethoscope 
and said evidently a heart attack. 

The boy may be playing before the season is over again and then 
goes on to be 40 years old, and still that could stare him in the face 
and, under present conditions, it would not be reviewable. 

What you are saying is, you would favor some review for cases 
that could be examined by ‘other examiners, other medical testimony 
as to the history of the case, so that could be corrected if it was found 
on competent medical advice that he is able to use a class III license? 

Dr. Baxter. Right. 

Senator Monroney. You may proceed. 

Dr. Baxter. We would hope that the Board attach to the 
opinion of the designated medical examiner, who represents only the 
public interest, the same importance as courts give to court-appointed 
physicians in civil cases. 

In closing we should like to stress that we understand the problems 
presented to this subecommittee—to evaluate the FAA programs in 
terms of protecting the public interest and still preserving the rights 
of the individual. We think the FAA has done a commendable. job 
in striking a proper balance. 

On behalf of our president, Dr. Delbert F. Rey, of the Palo Alto 
Medical Clinic, Palo Alto, Calif., myself, and all other officers and 
members of our association, I wish to thank the subcommittee for this 
ort to present our views 

enator Monroney. Thank you very much, Dr. Baxter, and our 
counsel, Mr. Murphy, has a few questions. 

Mr. Murreny. Yes, Doctor. You are using throughout the course 
of your testimony the term “aviation medicine.” 

ould you give us a definition for the record? What is aviation 
medicine ? 

Dr. Baxter. You would like for me to explain the difference be- 
tween general medicine and aviation medicine ? 

Mr. Murrny. I mean you refer here to doctors who are trained in 
aviation medicine. It isaconstant reference. 

Dr. Baxter. Specifically, Mr. Murphy, I mean this: 

Aviation medicine deals with the problems of altitude, physiologi- 
cal changes, accelerating forces, problems in oxygen need that the 
general man in general medicine is not acquainted w ith. 

It takes postgraduate training, additional training in order to ac- 
quaint oneself with what we will say is the phy siology of altitude. 

That takes in a scope of many things: Oxygen need, explosive de- 
compression when you reach altitudes now that our jets are flying; it 
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means again the accelerative forces, the need for oxygen, and many of 
those things. 

Mr. Murpuy. How many doctors are trained in this field, in your 
opinion, just roughly, Doctor ? 

Dr. Baxter. Well, there are some 250,000 physicians in the United 
States, I am told, I would say that including the military, which has 
been our basis for training 

Mr. Murpuy. Let’s exclude existing military physicians, I mean 
only private physicians. 

Dr. Baxter. First of all, I am a civilian now, but I was trained 
by the Navy. The:e are many, I would say in the neighborhood of 
roughly 40,000 to 50,000. 

Now, this is a gross guess on my part; I have no statistical back- 
ground to quote you factually, but taking all the doctors that were 
trained, for instance e, by the Navy and the Air Force during World 
War II, and who have subsequently been trained and are now in 
civilian life, if you were to compile the ratio there, I think perhaps 
it would be near the 40,000 to 50,000 mark. 

Mr. Murpuy. Is it fron: this group that the Agency is hoping to 
attract additional medical examiners ? 

At the present time there are 2,000 such examiners, I understand ? 

Dr. Baxter. That is correct. I think from this group plus the 
general physician who shows an interest and is willing to do post- 
graduate training in aviation medicine—— 

Mr. Murpny. Where do you do that postgraduate training ? 

Dr. Baxter. Harvard University has a school; Ohio has a school, 
and southern California has one. There are three schools established 
at the present time. 

Senator Monroney. Is this required in training or can you take 








it 

Dr. Baxter. Postgraduate course of a week, maybe 2 weeks. 

Now they do have for the young man in medicine that is going to 
pursue an aviation career, what they call residency training. I be- 
lieve that is a 3-year term at the pr esent time. 

For instance, in the Air Force, or the Navy, following their initial 
introduction into aviation medicine, say at Brooks Field, or at Pensa- 
cola, if they want to pursue this as a a specialty, they can proceed to 
Harvard, I believe, Hopkins, I am not quite certain on that, has a 
school, and pursue this on a period of 3 years, which is the minimum 
training required by the American Medical Association to qualify as 
a specialist. 

Mr. Mureny. Suppose that Dr. X does not wish to do this, but he 
wishes to be a designated medical examiner. Will he be eligible—he i is 
a family payecinn now—will he be eligible to serve as a “designated 
examiner $ 

Dr. Baxrer. Well, if he demonstrates an interest and is willing to 
follow procedures and instructions by FAA and also attend seminars, 
read his bulletins and take postgraduate work. I am not certain 
what Dr. Goddard’s plan is, but as I have heard him express this, I 
believe it is on that basis. 

Mr. Fisuer. May I interrupt, Mr. Murphy? 

Mr. Murpuy. Yes. 

Mr. Fisuer. AsI understand the FAA program, it will not be a firm 
inflexible requirement for postgraduate work for the designated medi- 
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cal examiner who performs class III examinations, that all that would 
be required there would be some demonstration of active interest, 
active continuing interest, such as the seminar attendance, any objec- 
tive indication that the man is interested in belonging to medical 
associations, actively participating in aviation medicine, and things 
of that sort. 

Mr. Murrny. Well, we have been informally advised by the Ameri- 
can Medical Association that at the present time, there are less than 
400 certificated—shall I call them certificated—aviation medical 
specialists. 

Now these are doctors who receive a certificate from a board of 
preventive medicine, I believe, who have taken approved courses and 
who have engaged in residency training and we are advised further, 
that there is only one non-Federal, only one private medical school in 
the United States, the University of Ohio, which has an approved 
course, a course recognized by the certifying board. Is that correct, 
Doctor ? 

Dr. Baxrer. You are wrong, Harvard is recognized. The School 
of Public Health under Ross McFarland is recognized. 

Asa matter of fact, one of my young doctor friends from Blooming- 
ton just recently completed his work at Harvard. They—I don’t 
know what their enrollment is, maybe two, maybe four, five—these 
are military people that are assigned to this school for this training. 

Mr. Murpuy. When we use the term “aviation medical specialist” 
or a physician trained in aviation medicine, as you use it in your 
statement, you are not referring necessarily to these doctors, the 400 
of them who have these certificates ? 

Dr. Baxter. That is correct; I am not referring to board-certified 
men only. 

Mr. Moureny. Was your organization consulted, by the FAA, prior 
to the promulgation, or prior to the proposal of this rule, this change 
in medical requirements or the use of the designated medical examiner 
for class III pilots? 

Were you called in and consulted ? 

Dr. Baxter. We were asked for unofficial opinions and we submitted 
an opinion. 

Mr. Morpny. In writing? 

Dr. Baxter. In writing. 

Mr. Fisuer. I am not sure we submitted a written opinion before 
the actual proposed rulemaking. I think we submitted something in 
writing after the proposed rulemaking was published. 

Mr. Mourpny. I am speaking now of the period prior to the publica- 
tion of the proposal. This would be in that time when the agency was 
considering this before they acted in publishing the proposed rule, 
in soliciting comments ? 

Mr. Fisuer. These are things that we have been for the last 8 or 9 
years advocating. We advocated most of these changes to CAB at the 
time it had the rulemaking function. We did it in writing, we did 
it orally to them, we complained that the people in charge of their 
medical rulemaking were not qualified doctors and therefore we hoped 
that they would be qualified doctors on their staff who were capable 
of deciding what rules should go in, the medical substance of the rules. 

Most of these rules, the rules in some respects are not as strict as 
the ones we advocated and in other respects they perhaps are stricter. 
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Mr. Murruy. Doctor, what distinction do you make in physical 
qualifications between 1 Lene ee for a private pilot’s license and ap- 
plicants for a commercial pilot’s license ? 

That is, in the first and second class license ? 

Dr. Baxter. In my opinion, I don’t think there should be any. 
Now I am speaking only on my own behalf. I feel that anyone using 
the airspace and is flying any type of our aircraft, should basically 
meet a rather rigid examination. There is not too much difference at 
the present time between the essence of the class III and class II. As 
a matter of fact, even class I, except for the recent changes that went 
in to effect relative to electrocardiograms and so forth, but my own 
personal opinion is that there should not be any. 

Mr. Murruy. Even though the Federal Aviation Act provides that 
the Administrator shall recognize a difference in airspace users and 
of classifications of aircraft and airmen and so forth. You would 
make none at all ? 

Dr. Baxter. I am speaking purely on a medical basis, yes, sir, that 
is correct. 

Senator Monroney. Doesn’t it come into that picture also, though, 
from a practical standpoint, when you get into class I license, you have 
what is supposed to be a fail-safe crew, and in copilot and in some 
cases, a third pilot to take over in the event, while in a class IIT license, 
generally there is no copilot involved ? 

Dr. Baxter. Class IIT, you mean ! 

Senator Monroney. Yes, sir. 

Dr. Baxter. I don’t quite get the— 

Senator Monroney. I am just saying 

Dr. Baxter. You are agreeing with me? 

Senator Monroney. You have over 100 passengers flying with class 
I men, but over in the copilot seat, he has a man today who is sup- 
posed to be checked out fully in a fail-safe way to operate the plane. 

With a class ITI certificate, if the man is incapacitated, there is little 
likelihood of there being someone else there in the copilot’s seat that 
could conduct the flight safely. 

Dr. Baxter. Yes, Iam sorry I did not quite understand, but I agree. 

Senator Monronrey. I think there could be a difference there with 
the fact that this man, while the physical exertion and the strain in 
piloting a single-motored plane is less, that certainly the fail-safe 
provision of additional pilot is also less, and therefore it does take, 
for the protection of people on the ground and the approach zone to 
the airport, some assurance that he is not going to be incapacitated 
in flight. 

Dr. Baxter. I agree. 

Senator Monroney. You referred to the American Medical Asso- 
ciation’s approval of this. 

Has that been a formal action of the AMA? There was a question 
raised in Dr. Phelps’ testimony whether that had ever been actually 
promulgated by the AMA ? 

Dr. Baxter. This action of the AMA was approved by the house of 
delegates. I might further add that Dr. Phelps did not have house 
of delegates action in the American Academy of General Practice, of 
which I happen to be a member. He did have approval through sub- 
committee authority to make his statements, not only here, but at the 
FAA hearing in February. 
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Mr. Murruy. This relates to the designated medical examiner rule ? 

Dr. Baxter. 59-2. 

Mr. Murruy. The American Medical Association starts its meeting 
today ; you are going down to attend ? 

Dr. Baxter. I am leaving as soon as I finish here. 

Mr. Murruy. Now, isn’t it correct they are going to reconsider or 
at least an effort will be made to have them reconsider their stand on 
this point ? 

Dr. Baxter. There is a group of physicians that would, and I be- 
lieve is trying to get the resolution committee to go before the house 
of delegates to ask them to reconsider and reverse their decision or 
opinion relative to 59-2. 

Mr. Mureny. That should be an interesting debate. 

Dr. Baxter. It is going to be a dandy; I can’t wait until I get there. 

Senator Monroney. Senator Engle ? 

Dr. Baxter. Incidentally, the airline pilots of Eastern, who, I 
think, apparently are on strike right now, certainly fouled up my 
schedule, so I am going to have to fly my own plane down, which is a 
little bit slower than the DC-7. 

Senator Monroney. You hold a class ITI license, do you? 

Dr. Baxter. That is correct. 

Senator Enere. Mr. Chairman, I have not had a chance to go 
through this entire statement. I am sorry I was late, I had another 
meeting. 

But, Doctor, do you recommend the designation of doctors to con- 
duct this class III examination ? 

Dr. Baxter. I certainly do. 

Senator Enete. What is there about the examination that the aver- 
age licensed physician cannot give and does it require specialized 
knowledge, or equipment ? 

Dr. Baxter. Mr. Engle, I am sorry you were not here earlier. I 
defined aviation medicine, discussed it thoroughly and also expressed 
my opinion as to why there should be training above that of the gen- 
eral practitioner when it comes to aviation medical matters. 

Senator Eneue. I am not speaking now of the second- and first-class 
certificates; I am speaking of these private licenses, third-class 
certificates. 

Dr. Baxter. Further, my opinion is that all examinations should 
be alike, that is in my opinion now. 

Senator Eneie. Should be alike ? 

Dr. Baxter. That is correct. 

Senator Eneir. Do you mean to say you would require the same 
physical standards of the private pilots you would of transport pilots? 

Dr. Baxter. Absolutely, 

Senator Ener. I think probably that is all the questions I want to 
asknow. {[ Laughter. | 

Senator Monroney. Mr. Murphy has one. 

Mr. Murpuy. Just on this point you make here, Doctor, as to the 

ossible geographical inadequacies and the worth, of course, of com- 
ing from a far distance to get a good examination from a designated 
medical examiner, do you recognize at the present time and possibly 
for some time, there will be a very great burden and hardship placed 
on the private pilots in a State like Montana, for example. We have 
heard from Senator Murray about that. 
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Now, how will the FAA overcome this problem ? 

Dr. Baxter. The FAA, of course, this is no easy problem to desig- 
nate and get these men distributed, but they can waive this ruling at. 
a point temporarily for physicians within an area, to serve the flying 
public. 

In other words, I know it is difficult in Montana. My old friend 
Harvey Casper is from Butte, and he was a designated examiner out 
there. I know they would come from many, many miles, because 
again, of the geographic setup of cities and communities where medi- 
‘al personnel are located. 

That holds true, incidentally, for physicians and medical care to 
the public. 

Mr. Murpuy. Of course, our new State of Alaska would constitute 
a very serious problem in this respect / 

Dr. Baxrer. Again, there are doctors there, there are designated 
men, and for the record, several flying physicians. Again, I am a mem- 
ber of that organization. 

Mr. Mureny. Would you be surprised if I told you we have had 
correspondence already from some people who have gone to designated 
medical examiners and have told us they receiv ed a very cursory 
examination, not as searching possibly as ‘they would get from their 
own family physician ? 

Dr. Baxrer. This I am well aware of, and this can happen in any 
of our professions. 

It certainly happens in medicine and this is the one thing again that 
I base my opinion on, that we need control and good supervision right 
from the Federal agency. 

Mr. Mureuy. And need good men in the field ? 

Dr. Baxrer. Need good men in the field and this is the thing we 
are striving for. Our organization, Civil Aviation Medical Associa- 
tion, this is a paramount philosophy which we follow. 

Senator Monroney. I thought I understood Dr. Phelps to say, and 
I may be confused on th: it—that the flying physicians do not endorse 
this, the designated 

Dr. Baxrer. I have Dr. Phelps’ statement here. The flying phy- 
sicians do. Dr. Starr, who is currently the president, appeared at the 
FAA hearing. He and Dr. Smith, from Florida, in February, and 
they concur red with the t ‘egulations as proposed. 

Senator Monronry. He was speaking for the organization and not. 
as an individual. 

Dr. Baxter. That is right. 

Senator Monronry. Do you feel that the hearing that was held, 
was a satisfactory factfinding hearing and suitable for the imposi- 
tion of the rule of this sweeping nature ? 

Dr. Baxter. I do, sir. 

Senator Monroney. You are satisfied with its nature ? 

Dr. Baxrer. Yes, sir. 

Mr. Murrny. How long did that hearing run, 7 days like these ? 

Dr. Baxrer. I attended it one day. We were there from morn- 
ing until evening. I don’t know whether there was any more 

Mr. Fisuer. I believe it was just 1 day, sir, from about 9 or 9:30 
in the morning until about 4 or 4:30 in the afternoon. 


Mr. Morpuy. Who sat, who were those who conducted the hear- 
ing? 
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Mr. Fisuer. The Civil Air Surgeon, along with counsel, one of the 
attorneys in the office of General Counsel of the FAA. And he asked 
questions of all of the witnesses, that is to say, the Civil Air Surgeon 
did, and also accepted written questions, which had been promulgated 
from persons attending the hearing. 

Mr. Murpny. Just one last thing, Doctor. We have had a num- 
ber of letters from very seemingly competent physicians—I have one 
here—who disagree, whether they belong to the flying physicians or 
your organizations, maybe these people are unorganized, but here is 
one, for example, from Dr. E. Stanton Maxey, of Stuart, Fla., which 
is a typical letter. This man is a diplomat of the American Board 
of Surgery. 

He tells us such examinations—he is disagreeing with the pro- 
posal—can most certainly be adequately performed by any general 
practitioner according to the specifications now written in to civil air 
regulations. 

I speak as a surgeon, board-certified, and a member of the American Col- 
lege of Surgeons, and as a private pilot, with some 400 hours of flying and 
I may state with emphasis that any qualified general practitioner can ade- 
quately perform these examinations. To rule otherwise is to promote bureauc- 
racy for the sake of bureaucracy. Such action will be a direct blow to gen- 
eral aviation. 

On the other hand, examinations by physicians particularly trained in avia- 
tion medicine are in order where pilots are dealing with problems of pres- 
surization, and extreme speeds, such as for our jet bomber force. 

: In other words, he does draw a distinction as to the various 
classes. 

Dr. Baxrer. Of course, in his opinion, Mr. Murphy, within the 
profession, he is a surgeon. I am not a surgeon. I deal in medical 
matters, general medicine. I am a general practitioner. I feel that 
any competent physician, there is no question but what he can do 
a good examination in aviation medicine provided, as I have said 
earlier, that he takes training in the field of aviation physiology and 
medical problems. 

Now, I disagree with this man because I still feel as I said to Mr. 
Engle a minute ago, that all pilots—I think we should have one exam- 
ination, whether it be a class III, II, or I, because I believe in good 
medicine, I believe in preventive medicine and I think those people 
that fly airplanes are to be considered much more seriously than any 
other form of transportation. 

Mr. Morpny. Just for the benefit of this committee, is it fair to 
say that this subject is one on which a wide difference of opinion exists 
among physicians with some justification ? 

Dr. Barre: I don’t think there is quite as wide a difference of 
opinion, really, as it might seem on the surface. 

Doctors are rather peculiar people. They can get up and argue 
about the most trivial things, but in the end, I think they will all agree 
that — medicine, no matter what field it is practiced, requires con- 
tinued training and interest. If it is going to be—whether it be 


surgery, medicine, whether it be neurology or whatever field you are 
in. I think we will agree. Right now Tb 
a technical thing, with political overtones. 

I think when the whole thing boils down, that it is basically agreed 
among physicians, M.D.’s, that good medicine is the goal for all. 


elieve this is superficially 
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Senator Monroney. Thank you very much, Dr. Baxter, for coming 
before this committee and for your views. 

Our next witness is Dr. Ludwig G. Lederer, immediate past presi- 
dent of Aerospace Medical Association, Washington National Air- 
port, Washington, D.C. 

Dr. Lederer, we are happy to have you before the committee to give 
us the advantage of your professional experience and sentiments re- 
garding this matter. 

You may proceed in your own way. 


STATEMENT OF DR. LUDWIG G. LEDERER, PH. D., M.D., IMMEDIATE 
PAST PRESIDENT OF AEROSPACE MEDICAL ASSOCIATION, WASH- 
INGTON NATIONAL AIRPORT 


Dr. Leprerer. Thank you, Mr. Chairman. 

Senator Monroney and gentlemen of the committee, I appreciate 
the opportunity of appearing before you on behalf of the Aerospace 
Medical Association to present the views of the Aerospace Medical 
Association. 

My name is Ludwig G. Lederer, and I am the immediate past presi- 
dent and a member of the executive council of the Aerospace Medi- 
cal Association, for which association I am here today to present its 
views in supporting the changes in civil air regulations relative to 

ilot qualification and certification by the Federal Aviation Agency. 

he Aerospace Medical Association appreciates very much the oppor- 
tunity to comment on the changes in civil air regulations which have 
been adopted by the Federal Aviation Agency during the past year. 

While the statement I shall make represents the views of our asso- 
ciation, may I say that before becoming president of the Aerospace 
Medical Association I have been intimately connected with its activi- 
ties for a number of years, as a member of its governing body, the 
executive council, and chairman of various committees. T am also a 
past president of the airline Medical Directors Association; chairman 
of the Air Transport Association’s Medical Committee, which I might 
add also supports the views which I shall state. 

I am a member of the Committee on Aviation Medicine of the 
American Medical Association; and a diplomat of the American 
Board of Preventive Medicine with a specialty rating in aviation 
medicine. 

In 1952 I was the industry member designated by the U.S. State 
Department at the International Civil Aviation Organization Con- 
ference in Montreal, Canada, to establish physical standards for air- 
men on an international basis. 

While our comments will be addressed primarily in support of 
amendment 13 to part 406 of the regulations on certification procedures 
dealing with class III medical examinations and certificates by medi- 
cal examiners, I should also like to comment briefly on two other major 
changes in the regulations: eae 

The first was the amendment to part 29 of the civil air regulations, 
“Physical Standards for Airmen,” which became effective October 
15, 1959, and applies to all three classes of medical certificates. 

This amendment to the civil air regulation clarifies the physical and 
mental conditions which will disqualify an airman from holding a 
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medical certificate, which include diabetes mellitus requiring insulin, 
coronary artery disease; a history of psychosis or certain other mental 
or nervous diseases including behavior disorders, chronic alcoholism, 
drug addiction, or epilepsy. The acceptance of this amendment was 
supported strongly by the Aerospace Medical Association as well as 
the American Medical Association and other professional groups. 

During the annual general convention of the Aerospace Medical 
Association, in April 1959, the executive council, its governing body, 
passed a resolution strongly endorsing the actions of the Adminis- 
trator and the Federal Aviation Agency, under his direction, in 
promptly taking the forward course in establishing more realistic and 
long-needed changes in the physical standards for airmen. 

The executive council wholeheartedly supports the Administrator’s 
amendment to part 29 of the civil air regulations. Without question 
these amendments are a definite step in the direction toward increased 
safety in air traffic. There is an abundance of medical evidence to 
justify these amendments. 

These changes in the civil air regulations were the culmination of 
a long period of study and evaluation by a special committee of our 
association and the Committee on Aviation Medicine of the American 
Medical Association, as well as the study of the Flight Safety Founda- 
tion which was conducted over a period of nearly 2 years under a con- 
tract with the Civil Aeronautics Administration. 

The second major change on which the association has previously 
indicated its support is for the amendment to the Civil Air Regula- 
tions that— 
no individual who has reached his 60th birthday shall be utilized or serve as a 
pilot on any aircraft while engaged in air-carrier operations. 

Mr. Murruy. For the sake of the record, you mentioned the study 
that was also mentioned by Dr. Baxter of the Flight Safety Founda- 
tion. What is that organization and who sponsors it? 

Dr. Leprrer. It is sponsored by the Guggenheimer Foundation. 
It is a nonprofit organization with headquarters in New York City. 
Its managing director is Mr. Jerome Lederer, no relation. Its inter- 
est is primarily to promote safety in aviation. It holds an annual 
meeting, a very unique meeting in that there are no reporters, every- 
body lets their hair down, everybody says exactly what they want 
to say, all interested parties are invited to this meeting, pilots as 
well as engineers and doctors, and 

Mr. Mureny. When was this, Doctor? What year? 

Dr. Leperer. That this study was made? 

Mr. Murrny. Yes. 

Dr. Leprrer. I believe it was 1958; a period of 2 years, 1957 and 
1958. 

Mr. Murrny. Before the creation of the Federal Aviation Agency 
in the Government ? 

Dr. Leperer. That is correct. 

Senator Monroney. And it represented no particular or special 
interest ¢ 

Dr. Leperer. No. 

Senator Monroney. It comprised people attending and partici- 
pating, all phases of aviation, but it was sponsored by a foundation 
that had no specific interest in any line of aviation ? 

Dr. Leperer. That is correct. 
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Senator Monroney. Thank you. You may proceed. 

Dr. Leprerer. Our association supports the Federal Aviation 
Agency in making this regulation in the interest of public safety. 
While it would be ideal if there were adequate valid tests to permit 
selected airline pilots to fly after age 60, until such exacting tests are 
available we must recognize that the public safety cannot be 
compromised. 

In this connection may I read a resolution adopted by the Aero- 
space Medical Association at its annual convention on May 10, 1960: 

Whereas the progressive physiological limitations inherent with the normal 
aging processes are well known; and 

Whereas both military and civilian pilot personnel of high performance air- 
craft are subject to these limitations ; and 

Whereas age 60 is considered a reasonable age limit for air carrier pilots, 
hy ag it is recognized that further research in this field is needed: Therefore 

el - 

Resolved, That the Aerospace Medical Association encourage research to 
establish objective methods for determining functional physiological age on an 
individual basis ; be it further 

Resolved, That the Federal Aviation Agency be commended for its wisdom 
in establishing a chronological cutoff limit for pilots in control of air carriers. 

Mr. Murrny. Let me ask you right there, Doctor, that is just part 
of that rule, that age 60? What position did you take on the age 55 
transition into jets? 

Dr. Leprerer. We did not approve the age 55. Now we took no 
formal action on age 55, but the feeling in general was that we would 
not approve age 55. 

Mr. Murrny. You would not approve? You did not file that com- 
ment with the Agency ? 

Dr. Leprerer. No; we never filed any comment. 

Mr. Murrny. You recognize, of course, the position of your or- 
ganization is parallel to that of the Air Transport Association, is it 
not ? 

Dr. Leverer. I believe it is. 

Mr. Murruy. You approved 60, but you disapproved the transition 
rule 

Mr. Leperer. Age 55. 

Mr. Mureny. Thank you. 

Mr. Leperer. The third amendment to the Civil Air Regulations on 
which the association wishes to comment is amendment 13 on “Class 
IIT Medical Examinations and Certificates by Medical Examiners.” 

The Aerospace Medical Association, formerly the Aero Medical 
Association, as the leading spokesman for aviation medicine has rep- 
resented through the years hundreds and hundreds of the medical 
profession and specialists actively practicing and engaged in aviation 
medicine. 

Today we have more than 3,000 members—and I might add here 
we are sometimes looked upon as a military organization. 

However, an analysis of our record shows we are more than 50 per- 
cent civilian members. We reach over 4,000 through subscription to 
our journal, the Aerospace Medicine Journal. i 

Included among its component groups are the Airline Medical 
Directors Association, Civil Aviation Medical Association, the Space 
Medicine Branch, and the large numbers of medical officers of all 
of the military working in aviation medicine. 
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In its constant drive to develop and maintain the highest scientific, 
educational, and professional standards in the field of aviation medi- 
eine, the Aerospace Medical Association, after years of effort, was 
instrumental in creating and establishing certification in aviation 
medicine by the American Board of Preventive Medicine, fully ac- 
credited by the Advisory Board of Medical Specialties and the Amer- 
ican Medical Association. 

Mr. Mourreuy. What year was that, Doctor? 

Dr. Lepverer. I cannot recall accurately, sir, but I would say it was 
approximately 6 or 7 years ago. We should like to bring to the 
committee’s attention statements from a report of a reference com- 
mittee of the American Medical Association : 

Your reference committee * * * agrees that the privilege of operating air- 
craft is not an individual’s inalienable right but that it is a privilege conferred 
upon him in the public interest. In order that the mental and physical fitness 
of an aircrew member may be satisfactorily determined, the examiner must be a 
doctor of medicine with special knowledge and proficiency in certain techniques. 
This was amply certified to by competent authorities who appeared before this 
committee. 

These examinations should be made by those physicians who are 
qualified to make aeronautical-type examinations so that the best 
interests of the public and especially of those who operate or utilize 
aircraft may be served. 

* * * the Civil Air Surgeon, charged with the administrative responsibility for 
examinations to determine the fitness of aircrews, must have the authority 
to designate physicians to perform all such examinations, including those for 
class III airmen medical certificates. 

There have been a few reverberations even within the ranks of the 
medical profession to the effect that this regulation denies free choice 
of the aiveisien: That this is not so has been aptly pointed out by 
the founder and first president of the Aerospace Medical Association, 
Dr. Louis H. Bauer, who clearly states: 

Unfortunately, some people are now confusing this proposal with the principle 
of free choice of physician. To my mind the two have no relationship * * *. 
This proposed regulation is not something which involves the pilot alone and 
his inherent right to choose his own doctor. The pilot is not choosing a physician 
for treatment but only for an examination and even so he often has a wide 
choice of examiners to visit * * *. This is a matter of protection of the public, 
of the airways, and of the lives of other pilots and their passengers * * *. No 
one is a stronger adherent of the principle of free choice of physician than I 
am, and I think I have given plenty of evidence, but I fail to see where the 
principle of free choice is a factor pertaining to the proposed regulation. 


In addition to being the founder and the first president of this 
association, Dr. Bauer was also the first Medical Director of the Civil 
Aviation Agency. He was later president of the American Medical 
Association in 1952 and at present is secretary general of the World 
Medical Association. 

This regulation is not a new precedent but has been established by 
Government agencies, industrial physicians, airline medical directors, 
and insurance companies. We are not speaking about medical treat- 
ment and free choice of physician-patient relationship. We are speak- 
ing about an adequately conducted examination in a specialized cate- 
gory; namely, for airmen. There is no reason, therefore, why any 
qualified physician could not be designated as an FAA medical exam- 
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iner, provided he has shown proficiency and special interest and train- 
ing in the field of aviation medicine. 

In view of the foregoing it is important and significant to remember 
that the Aerospace Medical Association from the very first has vigor- 
ously and continuously opposed the present practice of nondesignated 
examiners. Today there are two classifications of designated medical 
examiners. Only a limited number, who have met the required stand- 
ard, are authorized to perform medical examinations on class I air- 
line pilots and issue class I medical certificates. The greatest number 
of medical examiners are authorized to examine class II and III 
airmen and issue class II and III medical certificates. 

It is particularly this second category of designated medical exam- 
iners whose numbers should be greatly increased. 

We believe that there is no intention of the FAA and the Civil Air 
Surgeon to isolate any group of physicians or to deny any bona fide 
and qualified general practitioner from being designated. We do 
not believe that the selection of designated examiners will be as strin- 
gent and restrictive as interpreted by most of those who have opposed 
this program. However, this change in the regulations must provide 
the means for the Civil Air Surgeon to exercise some control over 
this program, which at present lacks any control and is not susceptible 
to adequate direction or control. 

This change would enable the FAA to more efficiently keep its 
designated medical examiners fully informed on changes in medical 
standards or examining procedures. This would insure maximum 
uniformity in administering the physical examinations and better 
safety standards. 

Further, we anticipate and, in fact, urge the FAA to make every 
effort to pt adequate and extensive geographic distribution of 
designated examiners in order to reduce to a minimum any incon- 
venience to the pilot and airman requiring an examination. 

The association recognizes the problems inherent in obtaining ade- 
quate numbers of qualified aviation medical examiners in the past. It 
pledges its full support, cooperation, and efforts to assist in solving 
this problem. However, this association strongly recommends that 
the Civil Air Surgeon, with the approval and support of the Admin- 
istrator, establish adequately high standards of qualification for the 
selection of examiners. To require less than fully qualified and 
trained examiners would make a farce of the entire medical examina- 
tion and certification program. Having set adequately high stand- 
ards, exceptions should be rare and fully justified as a temporary 
expedient. 

n 1957 and 1958, the Flight Safety Foundation of New York City, 
under a contract for the Civil Aeronautics Administration, made an 
extensive study of the administration of medical certification proce- 
dures. The results and recommendations of this CAA medical study 
may be found in “FSF-CAA Medical Study Report No. 2,” dated 
March 31, 1958. ‘To quote from page 51 of this report: 

The present system of having all class I and class II medical certificates han- 
dled by specially designated CAA medical examiners should be continued; the 
practice of allowing “any doctor of medicine duly licensed to practice in the 
State of his residence” to examine and certify class III applicants should be 


discontinued. All three classes should be required to obtain certification from 
designated CAA medical examiners. 
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The recommendations of this report also included (1) the establish- 
ment of criteria to be met by newly designated medical examiners and 
(2) continuous check on the performance of all designated examiners 
and withdrawal of the designation of the unqualified who fail to 
comply with requirements. 

This association through its committees and in collaboration with 
affiliated organizations has carefully reviewed the recommendations of 
the FA A-CAA report and concurs in all major aspects. 

At its 3lst annual meeting on May 10, 1960, the membership of the 
association passed the following resolution : 

Whereas the increased air traffic including high performance aircraft creates 
further safety hazard; Therefore be it 

Resolved, That the Federal Aviation Agency be commended for having in- 
creased the standards for pilot training; be it further 

Resolved, That the FAA be commended for requiring class III airmen to be 
examined by qualified aviation medical examiners; and be it further 

Resuvvca, That the past record of aircraft accidents and violations of civil air 
regulatious of an examinee be made available to the aviation medical examiner 
for consideration of its possible aeromedical implications. 

Mr. Mureuy. What does that last resolved mean, that it be sub- 
mitted to—isn’t that made available to them now / 

Dr. Leprerer. I do not believe that it is. This, I believe, sir, was 
passed with the hope that there might be some correlation between 
actual medical minor disability of a pilot and an accident. 

Mr. Murpuy. Isn’t that taken into consideration now in connection 
with the CAB investigation of these accidents ? 

Dr. Leperer. I don’t believe there is a method now to correlate 
these. There may be some hopes of it in this new human-factors ap- 
proach which is being developed by Dr. Goddard and designated path- 
ologists and human factors team from CAB to work together. How- 
ever, this goes a little further and wants to delve into the private- 
pilot class where, I think, most of the accidents are still occurring. 

Mr. Murruy. You mean you feel that a number of accidents that 
may be due to physical disabilities are occurring, but are not known ? 

Dr. Leperer. These might not be fatal accidents, as such. 

Senator Monroney. Is there such a thing in medical terms as being 
accident-prone ¢ 

Dr. Leperer. We think there is, but it is awfully difficult to find 
out why. 

Senator Monroney. In other words, a pilot may be landing without 
his gear down, or something, and a few other minor mistakes, maybe 
not so minor, assuming he is able to walk away from the plane, but if 
that had happened two or three times, it should be part of the exam- 
iner’s knowledge when the man is being given his examination for 
the certificate. 

Dr. Leperer. That is correct, and I believe in those instances per- 
haps a little more thorough and searching examination would be made 
in order to prevent this pilot from getting into trouble in the future. 

Senator Monroney. I know in the automobile field there is quite 
a lot of studies going on there to show the repeaters on accidents often- 
times do the same thing over and over again and result in smashed 
fenders and other minor accidents, and later lead to major ones. 

Dr. Lepvrerer. That is correct. 

Mr. Mourpny. In connection with that last point, suppose such a 
record were made available to the examiner, a record of past air- 
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craft accidents and violations of civil air regulations, now under what 
existing rule or regulation would the medical examiner consider, 
weigh, or evaluate that evidence? How does this affect physical qual- 
ifications, now ? 

Dr. Leprerer. It might aid him in searching for something that he 
may have missed in his examination, or implementing the examination 
alittle further. I might give you one example. 

For instance, the eye test in class III examination is not very search- 
ing. There is no test there for muscle balance. This man may have 
an inequality of muscle balance which may aifect his depth perception. 
This the examiner can look into a bit further if he knows that this 
man has been having trouble flying. 

Senator Monroney. What is the present depth-perception test that 
is given in class III? 

Dr. Leperer. I didn’t quite get that. 

Senator Monroney. What is the present depth-perception test that 
is given in a class III license? Just a card test through a lense like 
given for driver’s license ? 

Dr. Leprrer. Yes, sir. It can be part of going to the eye machines 
that have ability in depth-perception test, that is one that we use. 
The Air Force has developed one called a sight screener. The old 
test was the Howard Dolman, and, of course, depth perception is quite 
a problematical thing. We sometimes feel that there isn’t really a 
good depth-perception test available. We can’t rely on that. 

Senator Monronry. Going further, I have heard some private pilots 
complain that their examination on color perceptions have been given 
by picking out pieces of yarn that are variously tied, when actually 
what they are given now under more modern examination would be 
a light test. 

Dr. Leprrer. That is right. 

Senator Monroney. Would that be the difference, then, in the 
habits, for example, of a pilot, where accident rate or something, or 
accidents, or traffic violations might result from inability to distin- 
guish red from green, for example? 

Dr. Leperer. Yes. We feel that the yarn test is really not very 
valid and I believe FAA now, when we run into a color-deficiency 
problem, will actually flight test the pilot now and give him colors 
from the tower which is the most practical way of knowing whether 
or not he can distinguish aviation red, green, and yellow. 

The association would like to submit the following recommenda- 
tions for designated medical examiners who demonstrate the neces- 
sary proficiency and maintain this proficiency to perform all FAA 
examination requirements: 

1. Proficiency can be recognized by (a) Board certification in avi- 
ation medicine or a related specialty or 

Mr. Mureny. What would bea related specialty ? 

Dr. Leprrer. Internal medicine would be a good one, even surgery 
is not ruled out. 

(6) Meet proficiency standards set by the civil air surgeon, by 
examination, demonstrated experience or other means approved by the 
civil air surgeon. 

2. Maintenance of proficiency: To be met under those standards 


determined by the civil air surgeon such as through FAA supervision, 
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or continuation training conducted by a professional aviation associ- 
ation, educational institutions, special FAA courses, or other means. 
In this regard the requirements set down by the Academy of General 
Practice for maintaining active membership could act as a suggested 
model program. 

The foregoing recommendations bring the next most important fac- 
tor into sharp focus: The proposed amended regulation with a system 
of designated medical examiners, carefully selected, under adequate 
criteria and standards of proficiency will have little or no meaning 
unless the program and system provides the means for proper checks 
and continuous supervision. Therefore, it is urgently and vigorously 
recommended : 

1. That the qualifications, equipment, and facilities of the Federal 
Aviation Agency medical examiners be reviewed and only qualified 
examiners who have proper equipment and facilities be retained, or be 
designated in the future. 

2. That the function of these designees be carefully supervised, and 

3. That the means be made available to the Bureau of Aviation Medi- 
cine, the civil air surgeon, and the offices of the regional flight surgeons 
to properly accomplish this supervision. 

The last three recommendations constitute the indispensable hard- 
core requirements for a satisfactory medical examinations system. 
This fact cannot be overemphasized. 

Mr. Murrery. How much do you think that would cost, Doctor ? 

Dr. Leperer. Is the Senator referring to the equipment or mainte- 
nance of the program ¢ 

Mr. Morrny. I am not a Senator. I am just counsel of the com- 
mittee. 

You suggest, Doctor, that a system be set up now to check on the 
designated medical examiners and I am wondering how much this 
would cost the Agency? How many new employees and how much 
money should be devoted to this checkup ? 

Dr. Leprrer. I don’t believe I can answer that because I don’t know 
the scope of the air surgeon’s program. I think, however, one can look 
at the inspector general system of the Armed Forces and get an idea 
correlated by numbers. it would mean spot checking. It isn’t too 
formidable. It would mean looking at examinations, see if this fellow 
is putting the same blood pressure on everybody he examines, and 
things like that. It can be done by clerk-typists and then be reviewed 
by professional men. 

Mr. Murruy. What could be done by a clerk-typist ? 

Dr. Leprrer. Review of some of these examination forms. It can 
be done by machination, by machinery. 

Mr. Morrny. Isn’t this done now; aren’t all these forms reviewed 
now, here in Washington ? 

Dr. Leprrer. I believe they are reviewing some. I believe the last 
I heard from the Civil Air Surgeon that he is reviewing a lot of forms 
that have never been reviewed before because they never had enough 
help. 

Mr. Morpny. You still think it would be quite necessary to always 
check up on the designated medical examiners, even though they are 
aviation medical specialists ? 

Dr. Leverrr. No; I believe, from a practical viewpoint, that it would 
be wiser to check more thoroughly on those that are not aviation 
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specialists and then go up into the specialty class with an occasional 
spot check. 

It is hoped that some steps will be taken by the Civil Air Surgeon 
to enhance the training of would-be designated examiners and those 
already designated. ‘There should be some attempt made at the re- 
moval of present restrictions for civilian physicians to enter some of 
our military aviation medical centers, to obtain refresher or basic 
flight surgeons’ training. There should also be some incentive given 
by the FAA in the way of payment of tuition and travel costs, and 
perhaps per diem reimbursement to these designated physicians who 
desire to improve their abilities in the present day knowledge of aero- 
space medicine. There are very few FAA designated medical exam- 
iners who devote full time to the examinations of airmen. It seems 
logical, therefore, that an attempt must be made to help, to aid and 
abet those physicians who are genuinely interested, but who must make 
great sacrifices in their normal practice of medicine in order to ob- 
tain refresher and postgraduate courses. It is hoped that the Bu- 
reau of Aviation Medicine and the Civil Air Surgeon will be able to 
meet this need at an early date. 

Mr. Murruy. Do you know how much that will cost? Do you have 
any idea? I mean these are questions that the Bureau of the Budget 
usually asks. 

Dr. Leprrer. I realize this, but again, I do not know how many 
people are involved, but it would not cost too much for the good that 
it would bring. This is the way to update your people. 

Senator Monroney. I believe your position probably is if we spend 
a great deal of money inspecting parts and accessories and other things 
that go on the plane, the most important part of the plane is 
important. 

r. Leprrer. The human element is neglected. I thoroughly be- 
lieve that, sir, and one point comes to my mind when the question was 
asked about it, about the inconvenience of going to differental geo- 
graphical locations, the pilot has to take his airplane to a licensed 
FAA mechanic. There are less licensed airplane mechanics in the 
country than there are doctors who do these examinations. He never 
objects to taking his airplane to have is checked. 

During these hearings and on other occasions questions have been 
raised concerning the competence and capabilities of the Bureau of 
Aviation Medicine and the Civil Air Surgeon under the direction and 
guidance of the Administrator to provide completely acceptable an- 
swers and solutions to administrative and professional problems. The 
Aerospace Medical Association through its executive council and com- 
mittees has given much study and thought to the problems which al- 
ready exist and will multiply in the future with the implementation 
of these regulations. It is recommended that the Administrator 
authorize and direct the establishment of a medical advisory panel 
of consultants for the Bureau of Aviation Medicine and the Civil Air 
Surgeon to provide them the expert advice and assistance of the var- 
lous specialties of medicine which they might require to augment the 
full-time staff in the national and regional offices. This is a recom- 
mendation of long standing and, it is respectfully suggested, should 
receive the highest priority. 

Senator Monroney. Right there let me say this: we had hearings 
several times before this subcommittee in previous Congresses, where 
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the doctors in private practice were anxious and eager that the medi- 
cal authorities within the old CAA be improved. This was almost 
the steady annual hearing, I recall, and I remember such organiza- 
tions as yours and other organizations appeared repeatedly before this 
committee to urge that something be done to modernize and improve 
the medical handling of the CAA’s organization. 

Dr. Leperer. The Aer ospace J Medical Associ ation, through its offi- 
cers, special committees and members, is pleased to offer its full 
assistance and cooperation. 

In closing I should like to thank the chairman and the members of 
the committee for the courtesy given to our association to express its 
views as presented in the foregoing statement. 

Senator Monronry. Thank you very much, Dr. Lederer. 

Counsel, have you any questions ¢ 

Mr. Moureny. Just this question, Doctor. 

What distinction do you make, if any, in the qualifications of appli- 
cants for class III certificates and applic: ints for I or IT? 

Dr. Leprrer. My views are a little different than Dr. Baxter, and 
here again we have the right to disagree. 

I believe there should be no distinction made between class I and II. 
I do believe in the interest of fostering an interest in aviation, that 
the class III might be directed to that large group of anxious, eager, 
young people w ho want to learn how to fly. 

For instance, a glider pilot, I don’t believe the United States has : 
recommendation or requirement on that; but there is an international 
requirement on glider pilot physical examinations. This is the first 
attempt of someone to soar in the air. If we make this too restrictive, 
I am afraid we might knock down our general interest in flying. 

Mr. Murruy. You destroy a national asset, don’t you, if you dis- 
courage flying ? 

Dr. Leperer. That is why I believe there might be a distinction 
made. 

Mr. Mourruy. Do you make any distinction between, say, a traffic 
controller who has to get a class II certificate, and a pilot, a regular 
commercial, say, a jet pilot? 

Dr. Leprrer. I think the traffic controller is one of the most 
neglected people we have in aviation today, and one who has a tre- 
mendous responsibility. I think his physical and mental standards 
should be kept at the highest degree possible, but there are many other 
things that should be done for that group of people, too. 

Mr. Murpny. By that do I understand you would make a distine- 
tion in physical qualifications of an applicant, air traffic controller, 
who is applying for class II certificate and a pilot who is applying 
for class I certificate as a jet pilot ? 

Dr. Leperer. I don’t believe there should be any distinction made 
in those two classes of people. 

The requirements should be of the highest in certain categories of 
the physical examination, like vision and ‘hearing. 

Mr. Morrny. So the only distinction you would make would be 
between the applicants for private pilots license and all others? 

Dr. Lepverer. That is right. I think class I and class IT should be 
the same. In fact, that is another recommendation of the Flight 
Safety Foundation report, which I have not stated, that eventually 
class I and class II should be the same. 
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Senator Monroney. Dr. Baxter testified that he felt there should 
be some built-in means of appeal or review on the findings of the 
designated medical examiner or the Civil Air Surgeon. He suggests 
perhaps a panel to regularly review on an expert ; basis the findings 
of fact to do equity to the pilot who may have a previous history of 
some disqualifying medical evidence in his record. 

Would you support that provision? This committee is terribly 
worried about the lack of any appeal, particularly when many private 
pilots today have to be able to fly to carry out their normal economic 
responsibilities in various lines of business. 

Dr. Leprrer. Yes, I would agree, that some sort of appeal pro- 
cedure—I would like to see it within the framework of the Bureau of 
Aviation Medicine, but preferably to utilize this advisory panel which 
we have been recommending for years as an aid in its review procedure, 

I do not feel, however, I heard the previous speaker and there was a 
little question in my mind as to whether regulation 59-1 should be 
subject to this appeal procedure. I do not believe that 59-1 except 
for borderline cases, should be subjected to review. These are dis- 
qualifying conditions. 

Senator Monroney. That is the diabetic and epilepsy, et cetera. 

Dr. Leperer. Man requiring insulin, the man who has a heart attack, 
psychosis, alcoholism, if they have been proven, these are absolutely 
disqualifying conditions. There should be no exceptions. 

Senator Monroney. A lot of these so-called cardiac cases a lot of 
times turn out to have been misdiagnosis of attack, and the man is 
free after a week or so, probably from indigestion or something of 
that kind, and if that is going to forever ground him, it seems to me 
there should be some way that those situations can be corrected. 

Dr. Leperer. Senator, I believe you are correct. There are differ- 
ent types of heart attacks and again, a review committee could hel 
the civil air surgeon categorize these, so it is not as dogmatic. 
mild coronary, without shock, the man with full capacity, might be 
considered on a basis for a class III. These are borderlines, but a again, 
without the lack of a definitive body to look into these things, or as 
new evidence gained in certain diseases, you have to pass an arbitrary 
rule. 

Senator Monroney. There was testimony you didn’t want to have 
this rule 59-1 subject to review. But then I ask the basic question, 
if there is history way back there of some previous period of hospitali- 
zation, this man then could not be reviewed as to whether it was a 
heart condition or whether it was something else. This is enna 
We are concerned with. We are not doctors, but we are concerne 
with people as you are, but the right of review to establish or to 
disprove whether this was an actual heart condition which would be 
disqualifying, I think, certainly should be open to review of some kind. 

Dr. Leprrer. I believe they should be and think that as new evi- 
dence is gathered on a particular disease or in a particular man’s 
case, he should have the right to bring it up. 

Mr. Murer. Wasn’t that a recommendation of the Flight Safety 
Foundation? Didn’t they suggest some arrangement be made for 
consideration of individual cases so that some equity could be done? 

Dr. Leprrer. Right. They did, but at that time there was only the 
CAB doing the reviewing. 








1040 REVIEW OF THE FEDERAL AVIATION ACT 


Mr. Morpuy. Let’s forget about that. You say all the rules are 
recommended by the Flight Safety Foundation; that is correct. 

Mr. Lawton came in here the other day, he gave us a letter, we have 
it here, it is in the record, from the Flight Safety Foundation. I 
think that letter said they recommended some latitude be allowed so 
individual consideration could be given to certain cases. 

Dr. Leprrer. That is right. 

Mr. Mureny. Where hardship is being done. Now do you recom- 
mend that? 

Dr. Leperer. I believe that they should be open to review; yes, sir. 

Mr. Mourreny. But under the existing rule, that isn’t possible. 

Dr. Leperer. I believe you are right. 

Mr. Murpuy. That is the big center of dispute here before this 
committee. 

Dr. Leperer. Well, one reason that this review procedure was 
looked at with a jaundiced eye for a long time was as mentioned pre- 
viously, it went to the CAB and there it sat for months and months. 
Another reason was that the jurisdiction, the place where this hearing 
should be taking place, is in the pilot’s domicile and this takes the 
teeth out of it. By the time you move all your Federal people down 
to Oskoloosa, Iowa, someplace, you are wasting a lot of time and 
money and personnel. The corollary of this exists in the Food and 
Drug Administration Act where they did put some teeth into it and 
under a 502—J charge, where a drug is deemed dangerous, the Gov- 
ernment has a right to choose the jurisdiction. 

And I think perhaps some way this might be approached, where 
eases that fall under 59-1, if they are reviewed at a place convenient 
to the Government, it should be done. 

Senator Ener. Not necessarily; they have regional offices. 

Mr. Murpuy. We have a man from Philadelphia, who came down 
here today to testify. We had a man from New Mexico and a man 
from Oklahoma. You wouldn’t suggest that the citizen be required 
to come to Washington for the convenience of the Government, 
Doctor ? 

Dr. Leprerrer. No; but there are regional offices where there is a 
conglomeration of FAA personnel where it could be held conven- 
iently. 

Mr. Morpny. It would still mean in many cases the man in Okla- 
home would have to go down to Texas, maybe. The fellow in New 
Mexico would have to go to Texas. The fellow in California may 
have to go up to Seattle, and so forth. 

Senator Enete. The regional office is in California. 

Dr. Leprrer. I do believe an appeal procedure should be made. 

Mr. Mourpny. Would you have any objection if the Civil Aeronau- 
tics Board were to set up an office of a Bureau of Air Medicine. I 
imagine all doctors aren’t the sole prerogative of the FAA. Suppose 
the CAB were to set up a Bureau of Aviation Medicine. Could we 
then provide and would you have any objection of an appeai over 
there before a competent medical review board so the maker of the 
rule in effect—that 1s the gist of the point that is being made here—the 
a who is making the rule is not then sitting in judgment on the 
rule ? 











REVIEW OF THE FEDERAL AVIATION ACT 1041 


Dr. Leprrer. If the CAB sets up an adequate Bureau of Aviation 
Medicine, I wouldn’t mind if the appeal procedure was put back into 
CAB. But they should have the facilities. 

Senator EnGie. They not only make the rule, make the determina- 
tion of the fact whether or not the person has violated the rule or 
failed to come up to standards laid down by the rule and then act 
as their own judge, jury, and prosecutor, and appellate court, and 
decides on the decision of a question of fact. It is worse. 

Dr. Leperer. You are referring tothe FAA ? 

Senator Enoie. I am referring to the way they manage these things, 
they not only make the rule, they can make a rule that if appeal 
is on a heart attack, he ought not be flying an airplane, and most 
people with any sense wouldn’t disagree with that. But then they 
undertake to decide whether or not as a matter of fact a fellow has had 
a heart attack, and on the question of fact, you then go to the people 
who made the finding of fact to take an appeai as to whether or not the 
finding was right. 

Now that is what we object to and just object to vigorously. 

Dr. Leprrer. That is why 

Senator Enete. I think not only the rule, not only establishment of 
the rule ought to be subject to review, that is, that the appropriateness 
of the rule itself ought to be subject to some surveillance, but in addi- 
tion to that, after the rule is made, the question as to whether or not 
in fact the rule has been violated or the standard has not been achieved, 
oughtn’t to be a question of fact, to be solely adjudicated by those 
who made the decision in the beginning. 

I don’t know of anything worse than appealing to the fellow that 
found you guilty. I would like to ask another question or two. I 
would like to find out, if it is permissible, who belongs to the Aerospace 
Medical Association? What is the requirement for membership in 
that, Doctor ? 

Dr. Leprrer. That is primarily a medical association; that is, the 
requirements are a doctor of medicine degree and an interest in aero- 
space medicine of some sort. In our constitution and bylaws, we have 
the requirements for membership. It is either working with airline, 
being in the military aviation medical service, or doing civil aviation 
medical work. 

As I mentioned, we have 3,000 members, over half are civilian in 
nature. They may be working with aircraft industries or in the space 
program. We now have a provision to take in nonmedical members, 
but these people may come in as associate members and if they have 
proper qualifications, they are made full members. 

Senator Enate. I get a little confused. I see here there is Aero- 
space Medical Association, Airline Medical Directors Association, the 
Air Transport Association’s Medicine Committee—— 

Dr. Leprrer. If I may refer you to page 5 of my dissertation, I 
think it is more clearly stated. 

Senator Eneix. Are the same people in the Airline Medical Direc- 
tors Association as are in the Aerospace Medical Association ? 

Dr. Leprerer. They are a constituent group; that is, a prerequisite 
for their membership is membership in the parent organization, which 
is the Aerospace Medical Association. 

Senator Kneie. Are you a general practitioner or are you in a 
different category ? 
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Dr. Leperer. Myself? 

Senator Enete. Yes. 

Dr. Leperer. I practice internal medicine, sir, and aviation medicine. 

Senator Ener. Both? 

Dr. Leperer. Both. 

Senator Eneie. Are you employed by airlines or by pilots to exam- 
ine pilots with reference to their qualifications ? 

Dr. Lepverer. Yes, I am employed part-time by Capital Airlines as 
their medical director. 

Senator Enciz. That employment requires you to give a class I 
medical examination ? 

Dr. Leprrer. No, it does not, sir. I am not a designated medical 
examiner for this reason: The airline has physical standards a bit 
higher than your class I, which would put me in an embarrassing po- 
sition of giving a man a class I, but rejecting him for the airline. 

Senator Encix. What you are saying is that Capital Airlines puts 
on higher physical requirements than the class I medical examina- 
tion ? 

Dr. Leperer. That is correct, sir. 

Senator Enexie. So if I am a pilot with an air transport rating and 
I want to fly for Capital, I have to pass your examination before I 
get to the designated examiner, who would give me a physical for the 
class I; is that right ? 

Dr. Leprrer. No, sir, you can go to any designated examiner. We 
do require a class I certificate as part of our entrance requirement, 
but we set our own physical standards for that initial examination. 

Senator Encxe. Then after I get through getting a class I, I still 
have to pass the company doctor ? 

Dr. Leperrr. That is right; if you go to an airline with a medical 
department. 

Senator Monroney. Almost all airlines have this, do they not? 

Dr. Leperer. No, sir; only the six major airlines have medical de- 
partments. However, this does cover more than half the pilot popula- 
tion air-transport-wise. 

Senator Monronry. Most of your trunklines have their own medi- 
cal department and their own medical standards above and beyond 
the class I license ? 

Dr. Leperrr. That is correct. 

Senator Eneix. Now are you a specialist in aviation medicine? 

Dr. Leprrer. I am, sir. 

Senator Ener. In other words, in addition to being a specialist in 
internal medicine you are a specialist in aviation medicine / 

Dr. Leperer. No, I practice internal medicine but my specialty 
rating is in aviation medicine. 

Senator Enete. Is that a recognized specialty, recognized by the 
American Medical Association ¢ 

Dr. Leperrr. It is, sir. 

Senator ENcitr. You have to take certain types of training to get 
that ? 

Dr. Leperer. Yes, sir. 

Senator Enetx. What do you have to take, just in general? 

Dr. Leperer. This has been documented by the American Board of 
Preventive Medicine under which we are rated and it is usually 3 
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years of residence training, just like any other specialty, like surgery, 
or internal medicine, or orthopedics. 

In addition, during those 3 years it should include a 1-year course 
in public health. 

Senator Eneix. Public what? 

Dr. Leperer. Public health. 

Senator Eneix. I observe in your statement you said that you 
thought that doctors who are authorized to give class III examina- 
tions ; ought to be designated doctors. What is there in the class IIT 
requirement that the average general practitioner does not have the 
knowledge to ascertain or “the equipment to give the examination; 
such for instance, eye examination, if it is not worse than 20/50, 
corrected to 20/30 with glasses and hear the whisper of a voice at 
3 feet? 

Do you see anything about that that the average doctor can’t give? 

Dr. Leprerer. No, sir. I think any doctor doing a competent exam- 
ination can do a class IIT examination. However, he should be made 
aware of certain things that this pilot is going to run into in per- 
forming his tasks. 

Senator Ener. Shouldn’t those things be in the regulations? I 
get the impression that people want to designate a doctor who is 
going to look for things not required in the law ? 

Dr. Leprerrr. I believe the law, sir, says that a pilot must be de- 
clared physically able to fly his aircraft. That is one of the require- 
ments of the law, in fact, the only existence for a medical department 
within FAA. 

Senator Eneie. I know. How do you determine it? They lay down 
qualifications of visual acuity of at least 20/50 in each eye ‘separately 
without correction, provided that if the vision in either or both eyes 
is poorer than 20/50 and is brought up to 20/30 or better in each such 
eye by glasses, the applicant may be qualified upon condition that 
such glasses be worn while exercising the privileges of his airman 
certificate. No serious pathology. And be able to distinguish avia- 
tion signal red and aviation signal green and white; ear, nose, throat, 
and equilibrium. Applicant ‘shall be able to hear the whispered 
voice at 3 feet, shall have no acute or chronic disease of the internal 

ear, no disease or malformation of the nose or throat which may 
interfere with or be aggravated by flying and no disturbance in 
equilibrium. Then they go on about general medical condition, re- 
ferring to these three matters—diabetes, and so on. 

In other words, I just can’t see anything in this examination that 
an average practitioner could not determine within the limits set 
on the law. Now they come along and say they want to designate 
people with special training in aviation and I read this bulletin the 
other day here in the record. It looks to me like instead of changing 
the regulations, they are just going to make the regulators tougher. 

Dr. Leperer. May I make a comment? 

Senator Eneie. Yes. 

Dr. Leperer. Your initial statement is correct. There isn’t any- 
thing in this examination that a general practitioner doing a good 
competent physical examination can’t do. However, there are cer- 
tain things in this examination that he seldom does in a routine physi- 

“al examination. For instance, one thing is fields of vision where he 
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tries to find out if the pilot has peripheral vision, Another one is 
standing on one leg, steadiness, equilibrium tests. These are not part 
of a routine physical examination that a person normally gets for 
this type of examination. Another is the ophthalmoscopic, to look in 
the back of his eyes to see if he has any blind spots. In a good com- 
plete internal medical examination, these are usually done. 

Senator Enerz. Don’t you think they ought to put them in the reg- 
ulation, because it should be part of the examination. What I am 
objecting to is they are trying to upgrade the regulators but not 
change the regulation and any average practitioner can give that. 

Dr. Leperer. You are correct. 

Senator Enetx. I passed the draft during the war. If you could 
stand in the door, you could pass. 

Dr. Leprrer. But you should have some knowledge of this man’s 
work capacity and work demands at lower altitudes and lower oxy- 
gen which he normally doesn’t do. Our medical schools teach people 
to examine terrestrial animals, not one who flies up in the air. There- 
fore, I feel this added training which he gets in aviation medicine, 
and it is not formidable, it may be a 1-week course, once or twice in 
a 2- or 3-year period. 

Senator Enere. I understand that, Doctor, and if those things 
ought to be in the examination, then they ought to be written in the 
regulations as a part of the examination given. Then the question 
is whether or not the average general practitioner with the limits of 
his knowledge and experience 1s able to ascertain those facts without 
special training and if he is then his medical certificate that he gets 
when he graduates from college and the license to practice medicine 
which all States give after appropriate examinations ought to qualify 
him to give the examination. 

I view this effort as upgrading the regulators without changing the 
regulations and as a consequence you are going to get into a field of 
one doctor is going to give a very tough examination because he is a 
designated doctor and another doctor is going to read the book and 
say, well, this fellow gets within these limits. 

other words, the examination ought to be, we ought to know in 
the regulations what you have to pass. If you have to jump up and 
down on one foot 20 times and not have your blood pressure go higher 
than such a figure, that ought to be there. 

If you have to be able to stand on one foot, close your eyes and 
touch the end of your nose with both fingers and not hit yourself in 
the eye, that ought to be in there. 

And if you have to pass a cardiographic examination, put it in, 
it is perfectly all right, but whatever is fair and proper, if they put 
it in, so we know what we have to pass, and we don’t have doctors 
who have no guidelines, but who are given this so-called aviation 
training, when they look at the book, you know very well, Doctor, that 
anybody who is in fairly good health can pass that examination, 
can’t he ? 

Dr. Leperer. I believe they can. But, Mr. Senator, why it is 
feasible for life insurance companies to have designated medical exam- 
iners? Why don’t they send them to any doctor? The same type of 
examination that can be done by any doctor ? 

Senator Enete. They are betting their money on it, I guess. 
Dr. Leprrer. That is right, and we are betting our lives on this. 
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Senator Enotes. Well, the insurance companies have very rigid 
forms and standards that they expect people to come up to. I don’t 
object to the standards, and they are fair, just put them in there, but 
to say we are going to have a set of standards that are used, that are 
very loose and very general, how can you tell whether a man can hear 
a whispered voice at 3 feet? Ihave heard stage whispers I could hear 
across the Senate Chamber, and somebody called it a whispered voice. 
This isn’t a standard. 

I went out here and took a aa the other day at Bethesda and 
they have a little gismo there where they put a set of earphones on, 
and they have a little series of bells, and pretty soon they get into 
the area where only a dog can hear them, but that is a lot short of 
what they expect of a human being to hear, they just. work up the 
line and it is precise. In other words, they give the same test to every 
pilot. They can take that line of sounds and if he is honest. in his 
answers, they can get a designation of when his ability to hear fades 
out. 

Now, fellows who flew combat sat there in those old P-47’s and 
listened to those engines belt them in the ears hour after hour, they 
get a little dead on hearing certain types of sounds, and they could 
test that and come out with what I regarded as a sensible standard. 

My objection is, again, that if they want to set the regulations up, 
they ought to doit. Then if the regulations require the kind of exam- 
ination that necessitates specialized training, I wouldn’t object to that, 
either. But tosit here with this set of rules and tell me that an average 
doctor can’t give them, it simply doesn’t make sense. 

Dr. Leperer. Senator, I don’t believe we have said that the average 
doctor cannot adequately conduct this examination. 

Senator Enerz. You say you have not said it, and I don’t believe 
you have, either. But the FAA says it. It says it in their regulation 
und in fact implies that there is a lot of skulduggery afoot, that is, 
that family doctors are handing out certificates that ought not to 
be given to people. 

Dr. Leperer. I have read Dr. Phelps’ testimony in which he stated 
he rejected one man because of diabetes and another man gave him 
a certificate. The pilot eventually crashed. And he used that as 
an argument that the family doctor is better equipped to do this than 
perhaps a strange designated examiner. 

The reverse can be true, too. In fact, by a review of rejection rates 
of the designated examiner compared to the family doctor it may 
prove to you that the family doctor is a little more easy on the man. 
This is a matter of social adjustment between a patient and doctor. 

I would rather see it in a non-doctor-patient relationship. Then 
you will get a more objective type of examination, and that is why 
your insurance companies follow the same thing; even your Civil 
Service Commission follows the same thing. This is no different. 
But you want a doctor adequately informed as to what this man is 
subject to. 

Senator Enair. I know. If that is going to be the criterion that 
you establish, all they have to do is write a regulation saying that 
any doctor licensed to practice medicine in your State can examine 
you providing he isn’t your personal physician. Then you get the 
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objectivity, but you don’t have this business of designated doctors 
and, up in my country, a man has to run 90 miles to find one and then 
sit in the waiting room for 5 hours and then he runs you through like 
you are sheep going through a chute. 

Mr. Murpnuy. Just one question on the certification by the Ameri- 
can Medical Association, Board of Preventive Medicine, as an aviation 
medical specialist. 

Doctor, do you know how many such aviation medical specialists 
we had in private practice, non-Federal occupation, today ? 

Dr. Leprrer. Nonmilitary ¢ 

Mr. Murpnuy. That is right. 

Dr. Leperer. I heard you quoting the figure that there were only 
400 certified previously. I would say there are very few, perhaps 
100—I don’t know exactly. 

Mr. Mureuy. What is the addition to this field; what does it look 
like; what does the future hold for rapid addition to this field ? 

Dr. Leprerer. There are many opportunities in aerospace medicine 
aside from just the examination of pilots. The space field is utilizing 
our specialists. There is a whole new factor of medicine coming up 
called missile medicine, where these people will have to be taken 
care of using strange fuels and things lke that. The actual air- 
line absorption of these people is rather limited. 

Mr. Murrnuy. I was told there were only seven additional doctors 
who were qualified in 1960 by the American Medical Association as 
aviation medical specialists. 

Dr. Leperer. That is correct. I think there were eight who took 
the examination. 

Mr. Morrnuy. Of course, the designated medical examiner does not 
-have to be and will not be an aviation medical specialist ? 

Dr. Leprerer. No; he does not have to hold a specialty rating, but 
he should show some aptitude or training in aviation medicine. 

Mr. Mureny. Who will determine the aptitude or training which 
he should evidence or have before he is designated as a medical 
examiner ? 

Dr. Leperer. I believe that is the prerogative of the civil air sur- 
geon; he will have to set up some criteria. But they should be very 
minimal for the class III examination. 

Mr. Morrny. Will he have the assistance of your organization and 
other groups? 

Dr. Leprerrer. He will have our wholehearted assistance. We im- 
plore him to have an advisory committee where we will have our best 
talents to aid him. 

Senator Monronry. Thank you very much for your helpful testi- 
mony, Dr. Lederer. We appreciate the information and value of your 
experience and contribution to aviation medicine. 

Our next witness, Mr. Edwin Lyons, vice president, education and 
training, National Aviation Trades Association. 

I might add that following Mr. Lyons’ testimony we will have to 
recess for lunch and we will try to take our next witness after 2 
o’clock. And General Quesada will follow Mr. McDermott and Mr. 
Murdoch. 

You may proceed, Mr. Lyons. 
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STATEMENT OF EDWIN LYONS, VICE PRESIDENT, EDUCATION AND 
TRAINING, NATIONAL AVIATION TRADES ASSOCIATION ; ACCOM- 
PANIED BY ROBERT E. MONROE, EXECUTIVE DIRECTOR 


Mr. Lyons. My name is Edwin Lyons. I am the coowner and 
operator of an aviation business known as Zahns Airport, located at 
Amityville, Long Island, N.Y., which provides retail goods and serv- 
ices to general aviation, 

I have been in the civil aviation business continuously for over 30 
years. For the past 4 years I have served as vice president for educa- 
tion and training of the National Aviation Trades Association. I 
hold a current airline transport certificate. I am rated for both air- 
planes and helicopters and have flown over 21,000 hours in both mili- 
tary and civilian service. I also possess an airframe and powerplant 
mechanic’s certificate and a ground school instructor’s certificate. 
During World War II, I served as senior flight training supervisor 
for the CAA War Training Service and supervised the training of 
both Army and Navy pilots. 

I appreciate this opportunity to appear before you in behalf of 
NATA to discuss the qualification and certification of airmen. 

CAR, parts 20 and 50: At present, as it has for many years, Civil 
Air Regulation, part 20, establishes the minimum requirements which 
an applicant must meet to receive a student, private or commercial 
pilot’s cretificate, and the various ratings which may be added to it. 
CAR, part 5, provides that the minimum flight time established in 
part 20 may be reduced by several hours, if the pilot applicant is a 

graduate of an FAA approved school. The curriculum, equipment, 
and qualifications of the personnel utilized by an approved school are 
spelled out in some detail. While not so intended by either the 
agency or the industry, these two parts have, in effect, created a double 
standard of flight training for private, commercial, and instructor 
certificates and instrument ratings. 

NATA believes that a major proportion of the accidents incurred 
‘by general aviation can be traced to inadequate, improper, and un- 
supervised training. The large portion of accidents which are 
weather-related betrays a lack of knowledge and good judgment 
which NATA believes could be corrected substantially by adequate, 
supervised training and education. We believe this is also true of 
many of the other categories of accidents which make up the record. 

As a result of our belief that education and training is the “Achilles 
heel” of the safety problem, we have tried for many years to convince 
the CAA and FAA personnel that all training establishments should 
be FAA approved schools and that no training should be given by 
independent flight instructors unsupported by the proper facilities, 
equipment, supervision, inspection, and proficiency training. 

Recently, the FAA adopted amendments to parts 20 and 50— 
Amendments Nos. 20-13 and 50-2—which confer upon approved 
schools examining authority in return for the acceptance of respon- 
sibility and the provision of adequate facilities and personnel by 
school management. Just recently, FAA’s Bureau of Flight Stand- 
ards has issued a release—No. 435, dated May 17, 1960—containing 
additional information to help implement these amendments. 
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NATA recommends, in view of these recent changes, that the FAA 
should strongly encourage all nonapproved training facilities to meet 
the improved standards and then after a suitable period, require all 
applicants for pilot certificates and ratings to be graduates of ap- 
proved schools. 

We do not mean to imply that all schools should have fancy estab- 
lishments, large overheads, regularly scheduled classes, and similar 
nonessential items. We do mean that instructor personnel should be 
properly trained and supervised, and that they should occasionally 
undertake refresher training. We do mean that reasonably modern 
aircraft, properly equipped and maintained, should be utilized. We 
do mean that adequate ground training, equipment, and facilities 
should be available and regularly used, and finally, we do mean that 
these training facilities and their personnel should be inspected as 
the FAA’s Aviation Safety Office deems practical and warranted. 

The recent amendments permit approved training institutions to 

ive and grade written examinations and fly qualifying flight tests. 
We approve of the FAA’s action to promote improved methods of 
instruction and quality control of the product of these schools to in- 
sure adequate standards of competence and safety. 

The commercial pilot’s qualifications should be revised to include 
the training necessary for the present instrument rating. No increase 
in total time would be senaiasl In our opinion the commercial pilot 
flying for hire needs and should provide the public with this added 
competence and safety. In substance, this could and should eliminate 
the instrument rating except for private pilots. 

Medical qualifications: NATA does not presume to be qualified to 
debate technical medical problems. We do point out. that people who 
are qualified, disagree strongly with the medical restrictions imposed 
in recent months. We also disagree. 

We do not believe in a regulatory philosophy which says in essence: 
“Since we don’t know and can’t eaaiseli let’s ground them.” 

We believe that regulations should be imposed only when a measur- 
ably significant problem exists, its cause can be demonstrated and the 
regulation is directed to the cause. By all the available evidence, we 
had, before the recent amendments, a system which provided a reason- 
ably safe general level of physical fitness and yet did not penalize the 
many toprevent afew. This is what we want. 

Too often we find the regulatory process aimed at control of a 
minuscule number of minor problems instead of at providing minimum 
standards for the bulk of the community. 

So far as the limitations concerning age, histories of heart disease, 
diabetes, and psychosis are concerned, we merely point out that many 
individuals who exceed these limitations have flown for many years 
and very safely. Either a man is physically capable or he is not, 
regardless of his age or previous history. The physical condition of 
the pilot at the time of examination should be the determining factor 
so far as medical qualification is concerned. The accident record re- 
veals no evidence that the physical condition of the pilot was a primary 
or even a contributing cause to any significant number of accidents. 

Thus, in our view, no substantial modification of the longstanding 
medical requirements, heretofore existing, is either indicated or war- 
ranted. We recommend that the committee advise FAA to reestablish 
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the former standard and instead address itself to the causes of accidents 
where significant gains in safety can be achieved. 

NATA would support a limitation to the effect that only doctors 
of medicine should be authorized to give examinations. However, we 
do not agree with the FA A’s Civil Air Surgeon that physical examina- 
tions for private pilots should be given only by FAA designated 
physicians. 

Mr. Murpuy. Excuse me, but might I interrupt for a second ? 

You say they should rule out doctors who may be licensed by a 
certain State, maybe they are osteopaths or chiropractor or things 
of that sort and limit these certificates to those issued by a doctor of 
medicine? 

Mr. Lyons. I take it what you have in mind, like the reference to 
the military, where the examination might be given by even licensed 
personnel and other technicians, while the doctor might get one look 
at him, they are supposed to have higher standards in civil aviation. 

As forecast at the hearings last January, the FAA has now elimi- 
nated the family physician as a class III examiner unless he has been 
specially designated by the FAA. In our view this action was un- 
warranted, arbitrary, and had no foundation in research or accident 
statistics. It contributes nothing to safety and serves only to place 
additional handicaps in the way of the private pilot and to increase 
the cost of FAA operations. 

We see nothing in the way of a substantial change in the environ- 
ment of the average private pilot which requires specialist training in 
aeromedicine on the part of the medical examiner. 

We recommend that the FAA be directed to withdraw the amend- 
ment and substitute one requiring only that class III examinations be 
given by doctors of medicine. 

In earlier testimony, we recommended amendment of the Federal 
Aviation Act of 1958. This recommendation is still valid—despite 
some minor improvement in the FAA’s methods of practice—and we, 
therefore, urge early enactment of the bills S. 3563 and S. 3564 intro- 
duced by Senator Engle, and their counterparts introduced in the 
House of Representatives by Representative John Bell Williams. 

Mechanic qualification: In the last 10 years light business and per- 
sonal aircraft have developed into complex assemblies that are barely 
comparable to those in existence prior to this period. Additionally, 
high-speed turbine-powered aircraft in growing numbers are appear- 
ing in the general aviation fleet. These two developments have made 
obsolete the mechanic qualification and certification system used up 
to this date. These aircraft and their accessory equipments require 
specialist and factory training of mechanic personnel, if a reasonable 
level of safety is to be preserved. The sheer number and variety of 
aircraft and accessory items and the technical knowledge required 
for their proper servicing, maintenance, overhaul, and repair are 
beyond the capabilities of one man. 

As it now stands, the airframe and powerplant mechanic holds the 
authority to inspect, repair, overhaul, maintain, and return to service 
as airworthy any and all aircraft from the simplest glider to the most 
complex transport including all of its highly sophisticated systems. 

It is thus possible for a well-intentioned. mechanic who is fully 
competent to work on certain kinds of airplanes to attempt to per- 
form an ordinary service on an unfamiliar kind of airplane and in so 
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doing cause an accident. As a result, the unlimited scope and power 
now given to the airframe and pow erplant mechanic, : coal particularly 
to those who hold inspection authorizations, must be realistically lim- 
ited, if safety and the public are to be adequately served. 

This is a complex problem of steadily increasing magnitude. Ear ly 
this year NATA sent a survey on this matter to ‘its members whe are 
engaged in maintenance operations. We are now in the process of 
formulating recommendations, based on this survey, to the FAA which 
we believe are responsive to the problem. We recommend that the 
FAA establish a joint Government-industry committee to consider 
these recommendations and arrive at a solution. 

Industry consultation: Last January, our eastern vice president, 
Walter Laudenslager, in his appearance before this committee, made 
a plea for more consultation by FAA with industry before initiating 
formal rulemaking proceedings. I am happy to report that on April 
13, 1960, FAA issued a staff study concerning a special purpose air 
agency for aerial applicators to the entire industry and invited com- 
ment. On May 24, 1960, FAA conducted an informal conference on 
the subject. Due to the fact that this was the first occasion that FAA 
has opened up in this manner—which incidentally was far broader 
than we had envisoned or requested—the study was widely mis- 
understood by many industry people. Many of them appealed to their 
Senators and Representatives for assistance, thus causing Congress 
and the FAA unnecessary work. 

We hope that the FAA will revise its procedures slightly, for we 
feel that a sound job of industry consultation can be obtained through 
dealing with association secretaries, such as NATA’s executive director, 
without arousing and having to educate a major portion of the 
industry on the mechanics of the rulemaking process and the signifi- 
cance of its various steps. 

As evidence of our good faith in this matter, we quote the text of 
a letter dated June 1, 1960, which we addressed to the Administrator 


of the FAA: 


NATA thanks you for the opportunity to cooperate with FAA in the pre- 
rulemaking discussion concerning a special purpose air agency for aerial appli- 
cators. We have sought this type of consultation for some time and made 
a point of it in our testimony before Senator Monroney’s subcommittee last 
January. We plan to indicate, in forthcoming testimony, our satisfaction with 
the type of conference provided by you on May 24. 

Because of the informal atmosphere, the ability and willingness of FAA 
personnel to provide background material and explanations of reasons and 
intent for various provisions in the staff study under discussion, and because 
of the participants’ ability to cross-question the reasoning behind various counter- 
proposals, we found the conference informative, clarifying and, therefore, 
valuable. We hope that FAA was likewise pleased with the results at the 
end of the day. 

We should like to compliment William F. Clifton for the good-humored fashion 
in which he chaired the meeting. To our mind, he was instrumental in keeping 
the conference on the track and preserving amicable relations among partici- 
pants of opposing viewpoints. We also cannot pass the opportunity to compli- 
ment Jay A. McCausland for the open and frank way in which he responded 
to questions on his study. 

We are aware that a sharp difference of opinion exists within the industry, 
and indeed within NATA, on the question of whether or not the air agency 
under discussion should be established. We regret the resort to congressional 
pressure used by certain portions of the industry and are sure that this stemmed 
largely from misunderstanding on two counts: First, that this was a rule- 
making proposal, and second, that its intent was to eliminate small businessmen 
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in the application industry. The first is understandable, if we recollect that 
this is the first time the entire industry has been included in prerulemaking dis- 
cussions. Most of the industry simply did not comprehend what we were doing, 
or where we were at, in the rulemaking process. 

At this point, we should like to suggest that the answer to this problem of 
how to engage industry in prerulemaking discussions without creating a con- 
gressional case, lies at a midpoint between the none heretofore and the all in 
the present instance. Ideally, the mass of people should deal with the mass 
of industry, but this is impractical. Hence the people elect Congress; the indus- 
try forms an association. The Congress creates an FAA; the association creates 
a directorate. These two can work together. They can develop the Government- 
industry working group necessary for the job to be done and due to the lesser 
numbers involved, can adequately explain the situation and, thereby, forestall 
unwarranted activity when nothing is really at issue. 

I assure you that, just as you would quickly terminate any staff member who 
did not fairly serve your interests, my association would do likewise, if I were 
to improperly serve them, and you, by not supplying to the working group 
individuals representative of the industry. It is interesting to note that the 
industry group present at the May 24 conference was of the size and almost the 
complexion which I would have called in, if asked to do so; the sole difference 
being that I would have insisted upon more representation from those areas 
which I know entertain opposition to the subject under discussion. 

The second misunderstanding arises from a communications problem. Here 
again, I believe association secretaries can be of major assistance to you in 
helping with preambles and explanations. One of our major functions is to 
enable members to comply with public policy to their attention and making it 
understandable (and, if possible, reasonable) to them. We invite you to make 
use of what skills we have developed for this purpose. 

Again, our thanks for permitting our participation in formative discussions 
in this matter of great interest to us. We hope it is but the first of many such 
conferences to come. 

Respectfully yours, 
Rosert E. Monroe, Executive Director. 


In conclusion, we have, in the past, upon many occasions, offered 
our services to various offices of the Civil Aeronautics Administration 
and the Federal Aviation Agency in an effort to improve the utility 
and safety of general aviation operations. We shall continue to do so. 
We shall continue to seek remedial changes in the qualification and 
certification of airmen which, we believe, will increase utility and 
safety. We will continue to oppose those changes which give no 
promise of having any significant effect upon safety, but which will 
reduce utility. 

Again, I thank you for this opportunity to appear and present 
NATA’s views. 

Senator Monroney. Thank you very much for your statement and 
the suggestions you make, particularly with reference to improving 
the standing of our schools and certification of those who will train 
the pilots of the future. 

Raising of standards, particularly on instrument procedures for 
commercial pilots, is of great interest to this committee and also the 
program advocated by the Aircraft Owners & Pilots Association for 
the 180 program so that even private pilots can get out of bad weather 
and not return on instruments from where they came. That would 
be a very great help. 

I like your suggestion of more consultation. I am glad to see your 
experience with FAA in the field of applicators has met with your 
approval. More discussion, probably the less confusion we have in 
these matters. 

Mr. Lyons. That is right. 
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Mr. Mureny. I have just this question: In your opinion, Mr. Lyons, 
if there were more of this type of consultation prior to the promulga- 
tion of a rule, do you believe that there would be less need for public 
hearings, even though you disagree with the substance of the rule, but 
having it understood and having had your opportunity to help formu- 
late it, do you believe there would be less likelihood of the necessity 
for public hearings? 

Mr. Lyons. I definitely feel that way; yes. 

Mr. Murruy. Do you feel that there would still in some cases be 
a meee or desirability for public hearings after the rule is promul- 
gated 

Mr. Lyons. I am quite sure there would be. If the intent is right 
on both sides, perhaps you will have less and less necessity for hear- 
ings, but there will always be some differences of opinion, I am sure, 
and there is always the possibility of need for public hearings which, 
of course, we would welcome. But I believe we should eliminate as 
many of them as possible if we can. 

Senator Monronry. Thank you very much for your helpful state- 
ment, Mr. Lyons. 

The committee will stand in recess until 2 o’clock, at which time 
we will have Mr. McDermott, Mr. Murdoch, followed by General 
Quesada. 

Thank you very much. 

(Whereupon, the subcommittee was recessed at 12:45 p.m., to recon- 
vene at 2 p.m.) 

AFTERNOON SESSION 


Senator Monrongy. The Subcommittee on Aviation will come to 
order. 

In order to accommodate an out-of-town witness, Mr. Converse 
Murdoch, attorney at law of Philadelphia, we are going to jump over 
without prejudice to the distinguished representative of the Air 
Traffic Control Association so that he can complete his testimony. 

I believe Mr. Ryan and Mr. McDermott will be here, so that is 
satisfactory to you? 

Mr. McDermorr. Yes. 

Senator Monroney. Fine. We are glad to have you here, Mr. 
Murdoch and appreciate your coming down here to Washington to 
give us the benefit of your experience and to testify in this matter. 
You may proceed in your own way. 


STATEMENT OF CONVERSE MURDOCH, PHILADELPHIA, PA. 


Mr. Mourvocw. Thank you, Mr. Chairman. I will try and make 
my statement as brief as possible. 

Senator Monroney. That is not necessary. We want to be sure 
to hear it all. The entire statement, if you do skip over it, will be 
included in the record. 

Mr. Murpocn. My name is Converse Murdoch, and I am a practic- 
ing attorney in Philadelphia, Pa. 

I am not appearing on behalf of a client or I am not appearing as 
any representative of an organization. 

During World War II, I was an aerial navigator in the U.S. Army 
Air Force and participated in combat bombing missions in the Med1- 
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terranean theater. I was also a student officer in the Army Air Force 
pilot training program and as such had 211 hours of student pilot time 
of which 94 were solo. 

Following my release from the U.S. Army Air Force, I served for 
a brief time as an aerial navigator with Pan American World Air- 


ways. 

On September 9, 1959, I was examined and approved for a third- 
class medical certificate in connection with my application for a 
student pilot’s license. Shortly after that time, I was informed by 
letter from the Federal Aviation Agency regional flight surgeon in 
New York that my third-class medical certificate had been canceled. 
The same letter of notification requested that I furnish additional 
medical information relating to my history of a slight coronary 
thrombosis in May 1957, which I had fully revealed on my application 
for a third-class medical certificate. In fact, the physician who ex- 
amined me for my third-class medical certificate was the same physi- 
cian who had attended me at the time of my coronary thrombosis and 
who had periodically examined me since. 

In compliance with the FAA’s request, I submitted full reports 
then available to me regarding my physical condition. These in- 
cluded reports of a complete clinical examination done at the diag- 
nostic clinic of the University of Pennsylvania Hospital in May 
1959. The cardiologist’s report which was based upon that clinical 
examination stated in effect that there was nothing in the results 
of the then tests to confirm the diagnosis of a prior coronary 
thrombosis. 

Subsequently, Dr. Britton, of the staff of the FAA in Washington, 
requested that he be furnished copies of electrocardiogram tracings 
taken at the time of my 1957 hospitalization. I furnished these 
reports promptly. 

In November 1959, I conferred with Dr. Britton at the FAA office 
in Washington and was told that the Agency had recently adopted 
a rule that no person with a history of coronary thrombosis would 
be entitled to a third-class medical certificate. 

Toward the end of November 1959, I requested Dr. Britton to 
reconsider his decision to reject my application for a third-class 
medical certificate. Thereafter a member of Dr. Briton’s staff told 
me that if I was willing I could report to the FAA’s Washington 
office for a thorough physical examination. I accepted this invita- 
tion and received a most thorough examination by the staff of the 
FAA Civil Air Surgeon’s office. 

By letter of January 12, 1960, Dr. Steinkamp in Dr. Britton’s 
office informed me that as a result of my examination, the Civil Air 
Surgeon’s office had decided to deny me a third-class medical cer- 
tificate. Some time after that, I requested an opportunity for a 
conference to discuss this matter with representatives of the FAA. 
I also asked the office of the Civil Air Surgeon to send me copies 
of all reports and data secured in connection with my January 
1960 physical examination at the hands of the FAA. 

This request was at first denied on the ground that the requested 
reports constituted—and I am quoting from the FAA letter—“pro- 
fessional medical data” and that “medical ethics does not permit it 
to be released to the patient himself.” On this point, it should be 
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remembered that I did not stand in the position of a patient of the 
FAA. 

I was a petitioner before that Agency, not a patient of that Agency. 
Nevertheless, I had to make some telephone calls and engage in some 
correspondence and finally the Civil Air Surgeon’s office said they 
would release this information not to me, the person, but to my 
physician. 

Luckily my physician saw fit to turn over to me all of these reports, 
and I think the report itself of the FAA, the result of their examina- 
tion of me is significant enough to be worth quoting at this point. 

Under “History” they report that I was hospitalized in May of 
1927—that, of course, is a typographical error on their part—it is 
1957—for a mild coronary thrombosis. 

Since initial episode, has been asymptomatic and has noted no difficulty of 
any sort on exertion. 

Under “Physical Examination” : 

Physical examination of the heart reveals no abnormalities. 

Ecg: Shows evidence of old lateral wall infarct. 

This is confirmed by ECG from time of his acute episode. 


Double Master’s—Negative. 

BDG—normal. 

Chest X-ray—normal. 

Disposition—denied medical certification. 

This is enough to cause a reader of this sort of report to do a double 
take after reading that everything in the report shows normal. 

So far as I can determine, in discussions with my own physician, 
and the doctors on the staff of the FAA with whom I have discussed 
this matter, my present condition indicates that I have completely re- 
covered from what has been diagnosed as a very slight coronary 
thrombosis. 

Despite this fact, I have been told on several occasions by Dr. 
Britton that the FAA is unwilling to issue a third-class medical. cer- 
tificate to me unless I can prove that I am not more likely to suffer 
a future coronary thrombosis than another person of my same age 
and physical condition who has no coronary history such as mine. 

Mr. Murpuy. How would you establish such proof ? 

Mr. Murvocu. I have no way of knowing how I could establish 
that sort of evidence. 

Mr. Mureuy. Well, does any doctor that you talked to know how 
you could establish such proof, through medical testimony ? 

Mr. Murpocu. I think all I could hope to do is to get a doctor to 
say he has examined me and he does not think I am dangerous as a 
pilot because of my physical condition but I don’t know whether I 
could ever get a doctor who would categorically testify that he is sure 
that I am not more likely to suffer a coronary than someone who has 
not had a history such as mine. 

I don’t think you can necessarily get a doctor who will testify to the 
contrary, but you are just at a standoff position. 

And the FAA has given me no evidence that I am more likely to 
suffer another coronary thrombosis than other persons to whom they 
are presently issuing third-class medical certificates. é 

So far as I know the FAA has no statistics or other evidence which 
establish that persons in my condition who have fully recovered are 
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more likely to have another attack than those who have not had the 
attack in the first place. 

Notwithstanding this, the FAA does not undertake to establish that 
I am a risk, the FAA simply passes a rule, assumes no burden, and 
requires me and every other citizen, for that matter, who w ould be 
in my position, to prove something that, as a practical matter, is im- 
possible to prove. 

As any attorney can testify, the proving of a negative proposition 
such as that posed by the F AA is a virtual impossibility. To illus- 
trate, if the FAA should adopt a rule stating that all persons who 
have reached the age of 50 years are ineligible for a third-class medical 
certificate, the FAA, to be consistent, would be required to apply the 
same principle of law to this situation. 

Let us examine that a little. The thesis of the FAA could be that 
one who is 50 is more likely to have coronary thrombosis than one who 
is 49. I shall assume that I am 51, but a thoroughgoing physical 
examination shows that at 51 I am physically equal to many persons 
who are 49, and who are qualified for a third-class medical certificate. 

The FAA would say that I must prove that at 51 I have all of the 

capabilities of the 49-year-old-man’s standards set up by FAA, and 
have no more likelihood of a coronary than this 49-year-old hypotheti- 
cal standard used by the FAA. 

As a practical matter, this would be impossible to prove. I don’t 
mean that I might not develop considerable evidence to support my 
position, but these are absolutes that the FAA is dealing in, and it 
is not sufficient that I might persuade some judge of my case, it is 
necessary under the FAA rules and the rules of law followed by the 
courts in testing safety regulations of this kind, that I supply the 
proof required by Dr. Br itton, which is absolute pr oof. 

All Dr. Britton has to say is, in effect, is “True, Mr. Murdoch, 
you may be right, but we have the safety of the people of the United 
States at stake, and it is not enough that you may be correct. For 
the protection of the American public you must establish conclusively 
that you are correct.” 

If all the medical profession referred to by Dr. Goddard as sup- 
porting the 60-year-old rule recently adopted by FAA were to apply 
the same reasoning to their own profession, there would be a lot of 
surgeons out of work. The safety of the public would seem to require 
that all doctors 60 years old or over be prohibited from performing 
major operations. Surely, there must be statistical proof of the fact 
that more surgeons over the age of 60 suffer coronary occlusions than 
those under the age of 60. I think it is reasonable to assume that no 
matter what age is selected, the probabilities of surgeons over that 
age suffering a coronary occlusion are greater than ‘with respect to 
those under that age. Despite this, I do not believe that even the office 
of the Civil Air Sur geon would seriously contend that a surgeon over 
any given age selected by an attorney should be required—as a condi- 
tion to his right to continue to practice surgery—to prove to the satis- 
faction of the General Counsel of the Department of Health, Educa- 
tion, and Welfare that he is not more likely to suffer a coronary occlu- 
sion during the performance of an operation than a surgeon under the 
selected age. 

While I believe that the FAA could quite reasonably and should 
adopt a rule that persons with a history of coronary thrombosis 
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must be subject to a more searching physical examination than other 
applicants before the issuance of a third-class medical certificate, 
I believe that the present rule of the FAA in this regard, and especial- 
ly as interpreted by the staff of the Civil Air Surgeon, constitutes an 
unwarranted assumption of power by the Agency. ‘The rule amounts 
to the adoption of a conclusive presumption that a person with a his- 
tory of a coronary—no matter how slight—and regardless of demon- 
strated present good health is inherently dangerous. 

I am fully aware of the fact that I do not have an absolute right 
to a private pilot’s license since the holding of such a license is in 
the nature oie privilege rather than a right. However, I believe 
that as a citizen I have a right to be free from arbitrary and capri- 
cious rulings by administrative agencies of our Government. 

To be specific I believe that in granting or withholding what is 
concededly a privilege, the FAA must operate under rules of general 
application based upon reasonable interpretations of facts and in con- 
formity with statutory rules established by Congress. 

Thank you very much, gentlemen. 

Senator Monroney. Thank you very much, sir. 

You were here this morning, I presume? 

Mr. Murpocu. Yes, sir. 

Senator Monroney. When the committee discussed the possibility 
of a review by a panel of consultants and people of that nature, to 
try to give an applicant at least an independent review of the medi- 
cal facts and the prognostics of his condition based on history of 
cardiac or diabetic or these other things that are prohibited. 

Do you think this would go a long way to straighten out the prob- 
lem you are faced with where your examination is made and it is 
found that your condition is rather normal and still the results of the 
Agency, without any type of appeal to an outside panel of experts, 
denies you the full application ¢ 

Mr. Murpocu. The answer is very definitely, yes. I do feel adopt- 
ing such a proposal would go a long way toward solving a problem 
such as mine. 

Senator Monroney. If they were able to get such a type of panel 
composed of men of distinction, particularly of the heart or diabetic 
field, it would not necessarily have to be placed over in another Gov- 
ernment agency in order to fulfill this purpose of a separate review. 

In other words, what I would dislike to see us do is duplicate in 
several different agencies medical boards and groups and everything 
which would add up to confusion and probably disagreement between 
various panels of experts. But you would feel that a panel would 
more or less protect the essence of a citizen’s right to have some inde- 
pendent look at the evidence of the case and write a review ? 

Mr. Murpocu. I definitely do. 

Senator Monroney. Thank you. 

T have no other questions. 

Mr. Murrny. I have only this, Mr. Murdoch. 

Can you tell us specifically wherein you feel that the present med- 
ical rule is violative of any statutory law, as you say, established by 
Congress ? 

Mr. Murpocn. Well, I believe that the only authority the Fed- 
eral Aviation Agency has is the authority to adopt reasonable reg- 
ulations in the interest of air safety. Merely stating that I have 











REVIEW OF THE FEDERAL AVIATION ACT 1057 


had a coronary and ignoring entirely my present situation and com- 
eg medical opinion about my present situation, it seems to me to 
nave no relation at all to air safety. 

Senator Monroney. You do not require—you don’t carry any 
nitroglycerin tablets or anything when you come down here to testify 
or try a case in court ? 

Mr. Murpocu. No, sir; I have full activity, not restricted in any 
way. 

eniaes Monroney. No particular medication for emergency ? 

Mr. Murpocu. No, sir. 

Senator Monroney. Don’t you think there is a dividing line per- 
haps right there? Your doctors, assuming you would get the best, 
and I am sure you would, when they release you from any require- 
ments of extra medication for an emergency use, such as oxygen or 
anticoagulants or a nitroglycerin or other things that is pretty good 
evidence in itself that they have your interest at heart and that they 
feel you are self-sufficient and could exist without it for a period of 
time. You would like to have a reviewing board look at those facts, 
wouldn’t you? 

Mr. Murpocu. That is correct, Mr. Chairman, and additionally I 
would like to have a board of cardiologists to whom I could appeal 
this case and if they told me that based upon their study of my pres- 
ent situation they believed it was dangerous for me to fly an airplane 
I think I would he stupid to proceed to want to fly an airplane. 

I would be perfectly agreeable to accept their diagnosis of the 
situation and give up the idea. 

Senator Monroney. And you are not asking for a license to fly 
passengers for hire or anyone who would be unacquainted with the 
previous condition of your health? 

Mr. Murvocu. That is correct. 

Senator Monroney. There is a difference in common carriage 
where a pilot would hold himself out to be competent, ready, willing, 
and able to fly, and you assume if it is for public transportation it 
must be cleared in a way that would certainly guarantee the un- 
warned traveler of what he was doing, is that correct ? 

Mr. Murpocn. That is correct, all my testimony relates just to 
third-class medical certificate. 

Senator Monroney. Do you have any further questions? 

Mr. Murrey. Would you mind going to a designated medical ex- 
aminer to take this test for your third class—— 

Mr. Murvocn. No; I have no reluctance to go to any doctor that 
the FAA selects. 

Senator Monroney. As a matter of fact, you did come down there 
to their own doctor for this review ¢ 

Mr. Murpocu. That is right. 

Senator Monroney. No further questions. We thank you very 
much for your kindness in appearing here and we will be happy to 
evaluate your eri 

Our next witness is Mr. Francis M. McDermott, executive director 
of the Air Traffic Control Association, and I believe he is accom- 
panied by Oswald Ryan. 

Mr. si Reemeitt. we are happy indeed to have you and Mr. Ryan 
here again before this committee. We have been deeply appreciative 
of your services to aviation, and of the great work your people perform 
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in helping to make the airways safe and also the information that 
you supply this committee oftentimes to help us find our own way 
through low ceilings in legislative areas. 

We appreciate your being here, indeed. 

Mr. McDermorr. Thank you very much, Mr. Chairman. I have 
with me on my left Mr. Eugene Hirsch, who is now assistant execu- 
tive director of our association. I have a brief statement to offer 
and then I have asked Mr. Oswald Ryan, our general counsel, to 
elaborate on some of the points on military participation. 

Our statement deals only with the military participation phase of 
this hearing. We are not commenting on the other phases of it. 


STATEMENT OF FRANCIS M. McDERMOTT, EXECUTIVE DIRECTOR, 
AIR TRAFFIC CONTROL ASSOCIATION; ACCOMPANIED BY 
EUGENE HIRSCH, ASSISTANT EXECUTIVE DIRECTOR, AND 
OSWALD RYAN, GENERAL COUNSEL 


Mr. McDermott. The analysis of military participation in the 
Federal Aviation Agency, being conducted by this committee, is cer- 
tain to be beneficial to both the Department of Defense and the FAA. 
Although both the Airways Modernization Act and the Federal Avia- 
tion Act provided for military participation in the respective agencies, 
the legislation did not provide for a fully objective appraisal of such 
participation. 

Section 302(c), paragraph 3, of the Federal Aviation Act requires 
the Administrator to submit semiannual evaluations of the effective- 
ness of military participation in FAA; however, in such matters of 
self-appraisal, any agency would have difficulty in achieving objec- 
tivity. I am convinced that the deliberations of this committee will 
point the way toward the method of military participation best suited 
to the needs of both the Federal Aviation Agency and the Department 
of Defense. 

First of all, the Federal Aviation Agency, in fulfilling its prime 
responsibility, safety in aviation, must be acutely aware of, and must 
effectively respond to, the needs of the Department. of Defense, one of 
the principal users of the air traffic control system. The most im- 
portant element in aviation safety today is an effective air traffic con- 
trol system, supported by the very best of engineering services in 
installing and maintaining the navigation and communication aids; 
a research program providing the tools for future air traffic control 
systems; certification of airmen, aircraft and maintenance bases to 
insure competency of men and machines in the systems; and ad- 
ministrative support to provide the environment to enable the agency 
to properly fulfill its heavy responsibility. 

All of this emphasizes the need to secure and retain, on a career 
basis, a staff of highly trained specialists, dedicated to the cause of 
aviation safety, and experienced in the very demanding technical skills 
entailed in the responsibilities of the Federal Aviation Agency. Ex- 
perience to date has shown that the requisite skills to perform these 
responsibile duties can best be obtained through years of experience 
in this highly specialized field. 

The Federal Aviation Agency cannot afford to operate at anything 
less than maximum efficiency. It logically follows that the Agency’s 
responsibilities can only be fulfilled through the utilization of the 
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best qualified man in each job. I am sure that Congress intended 
nothing less than this in the language of section 302(c) of the Federal 
Aviation Act. 

We feel that the requirements of the Department of Defense levied 
upon the Federal Aviation Agency require the very closest type of 
liaison between these agencies. We emphasize that the needs of each 
agency can best be served through an exchange of observers or 
consultants. It is impractical, and is also distinctly unfair to the 
individual concerned, to assign a professional military man regardless 
of his specialty, to a technical job in FAA; a job which in all other 
respects demands a background of several years of experience drawn 
from the actual performance of a highly specialized set of duties. 
The best examples of this may be found in the functions of air traf- 
fic control and the research and development supporting air traffic 
control. In such applications the demands for highly specialized 
background that can only be acquired through experience in a par- 
ticular field, plus the need to provide continuity of effort, transcend 
any consideration of filling key line positions through 3-year assign- 
ment of military personnel. It is heeicaity inefficient to assign a 
military man to a position as branch or division chief, for example, 
when that same individual, were he suddenly to be transformed to a 
civilian, could not qualify for the position. It is indeed doubtful 
that during such a 3-year period the military man will secure the 
training and background necessary to equal the productivity of his 
civilian counterpart already possessing the required training and 
background. As a case in point, the fact that a man is an expert 
pilot does not qualify that same man as an expert in air traffic control. 

This statement by the Air Traffic Control Association cannot. be 
considered in any sense as a reflection on the ability or dedication of 
military officers assigned to the Federal Aviation Agency. We are 
simply asserting that the requirements of section 302(c) of the act, 
and the needs of the military to which that section is addressed, can 
best. be served through liaison, effected through an exchange of ob- 
servers or consultants. 

The very heavy responsibilities of the Federal Aviation Agency 
demand the highest sense of dedication and a professional skill that 
can only be developed through career participation in highly spe- 
cialized fields. 

It is a fact that some military participants in FAA were drafted 
for the assignment. Many other professional men do not regard such 
an assignment as a significant step in furthering a military career. 
These factors tend to exert a subtle influence against obtaining the 
optimum advantages of military participation. 

It is for these reasons the Air Traffic Control Association urges this 
committee to carefully review military participation in the Federal 
Aviation Agency to date, and to make whatever adjustments might 
be indicated in providing the most efficient method of integrating 
military requirements into the FAA. 

Senator Monroney. Thank you very much, Mr. McDermott, for 
your splendid statement and for your testimony. 

I might say that a bill has just been introduced on May 11 by Sen- 
ator Magnuson, by request, to fulfill the requirements of the act to 
come up with a permanent suggestion as to legislation as to how in 
time of war the FAA would serve. We unfortunately will not have 
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a chance to get to legislation of that type during the few remaining 
weeks of this session and so undoubtedly legislation of this nature or 
some other nature may be introduced with the opening of the new 
Congress. So we are not going to dwell on the wartime role at the 
moment and would reserve the testimony that may be given in that 
regard to a later date when a bill is actually before our committee for 
serious consideration, 

Is it your feeling that there has been greater use of military in 
these key operating spots than is good for the personnel and the con- 
trol of the FAA ? Lard: ’ 

Mr. McDermorr. [ don’t think it has anything to do with the per- 


sonnel itself. We are talking only about the operation of the Agency 


in discharging its responsibility and ( confine my observations to the 


technical aspects of air traflic control and the supporting services in 
air trafic control, but the responsibility has increased year by year 
with the introduction of each new type of aircraft and the numbers 
of aircraft and it is simply a fact that these jobs have become so 
technical that you can’t rotate people through on a casual basis and 
maintain this efficiency that the Agency requires, 

In the past it has required years and years of actual application 
in these technical jobs in order to qualify for the administrative as- 
pects of them and by administration I don’t mean simply the per- 
sonnel administration type of thing but the, well, Dave Thomas’ 
office, for one thing, running that office is quite a complex job, that 
it is unfair to a military man to suddenly assign him to this kind of 
oe for a 3-year period and it is distinctly not the optimum in 
efficiency to devote jobs of this technical complexity to men who are 
not pursuing thisasacareer. | } 

Senator Monroney. The point I was trying to get at is, Had there 
been jobs of this nature given or are you people who are intimately 
connected with it of the opinion that this is a trend in the Agency 
or is the balance somewhere near where it should be? Has there been 
an overloading of military personnel in these key technical spots? 

Mr. McDermorr. Well, perhaps overloading has some connotations 
but I think in most cases the military man has been assigned in a key 
line position rather than as a staff man or a consultant or adviser, that 
in most cases their utilization has been in a direct line capacity, 
branch chief, division chief, and so forth. 

Senator Monroney. There are certain fields such as air traffic con- 
trol, for example, where we think the civilian operations are far to be 

referred, and I think even the military admit that, probably also 
in certification of aircraft and various things of that kind; however, 
you come over into some such thing as electronics, modern applica- 
tion of radar and things of that kind where the military had origi- 
nated these methods and had used them, particularly as to mainte- 
nance and servicing where the presence of an experienced technician, 
even though he may be wearing a uniform, would be of great ad- 
vantage. This is true particularly in carrying out negotiations such 
as I have been having with the defense agency to try to get some of the 
surplus radar and things of that kind that would be very helpful 
in some of these civilian towers that we operate as civilian. 

I think you have a line of demarcation between air traffic control 
and airport construction, for example. Have there been, in these 
highly sensitive spots where continuation of long-time proficiencies 
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or techniques are needed, an upset or interference by military partici- 
pation upon operating bases ? 

Mr. McDermorr. Well, I am not sure still that I am answering 
your question, Senator, but I will try. 

I think that in the air traffic control system, the research and 
development supporting air traffic control, there is a distinct need 
for military people to be right on top of it and working directly with 
the FAA career specialists and that the military needs can be satis- 
fied, though, by using these men as consultants in other branches of 
the FAA. 

( think Cam straying from my specialty here, but I frankly don’t 
see a need to assign military people to the personnel office, to the air- 
port construction office, and fields unrelated to the air trafhe control 
function simply to make known the role of the Department of De- 
fense in running the Agency. At least this is my impression of it: 
That this is clearly the business administration end of it and that the 
Agency is certainly able to satisfy the requirements levied upon it in 
a technical sense by the military without staffing their administrative 
end with military officers on a 3-year basis. 

Senator Monroney. I think you can’t oversimplify it that much. L 
am well aware of the able services of Colonel Cooper who was one 
of the most well-informed men on air cargo transportation I have 
ever talked to, and he was definitely in a post of responsibility and 
had knowledge of and a long background with MATS. I found him 
most valuable in discussing problems of greater expansion of air 
cargo activities. I think you have to look at the jobs rather than the 
man’s uniform, particularly I think this is a case where to say that 
he was merely an “adviser on tap for us as a consultant,” would have 
lessened the good services that the FAA received from him in trying 
to work out the joint problems of military and civilian aviation in that 
regard. I think the same thing would be true to a degree in certain 
types of research. 

The military has had since 1951 a very good approach lighting sys- 
tem and it has been fiddled around with for years and nothing much 
has happened to it, and now I understand that something has broken 
loose and we will finally get some approach lighting that will be 
standard for the country. 

I would not want to prohibit these people from being actually at the 
working level on things that do have great value, both to military and 
civilian usage. I think it is the line of activity particularly that is 
important and not necessarily whether they are a consultant or whether 
they are even an operating manager, if they are in the right slot we 
could sure use them. 

Mr. McDermorr. Well, I suggested that I was probably straying 
from my field when I mentioned some of these other offices. I have 
the highest respect. for General Cooper and also for the military people 
in the Agency with whom I worked until very recently, and still have 
direct contact with, but my prepared statement, and I will get back to 
that, is directed at the technical, complex jobs of running the air traffic 
control system and in these assignments I think there is a necessity to 
have career people and that the service can discharge its responsibility 
to the military by keeping itself informed through an exchange of 
observers or liaison officers. 

52355—60—pt. 3 —-19 
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But it certainly is no reflection on any of the people who are in the 
Agency, many of them who are my friends and I hope are still my 
friends. 

Mr. Murruy. Mr. McDermott, if the 3-year period is not an opti- 
mum period, in your opinion, what would be an optimum period for an 
assignment by an active military person to FAA duties? 

Mr. McDermorr. W ell, the optimum, of course, would be to make it 
a permanent assignment. I think the real question is whether it is 
necessary to put these people on a3 or 5 or 10 year rotation assignment 
into a key line job in order to make the FAA responsive to the needs of 
the military. Whether you are sacrificing a certain amount of effi- 
ciency by the constant retraining that is necessary in order to bring 
them up to the same level as the career man who would otherwise have 
filled this job. 

Senator Monroney. We are faced now, or will be, I hope when we 
resolve the substance of this new bill at a later date of taking over just 
about double the number of control towers that are now operated by 
civilian control tower operators and which evidently will be phased 
into where we will use civilian controllers to control military aircraft. 

Now, in that operation we must have some very direct milit: ary par- 
ticipation because there will be some things, I am sure that the military 
will expect to be taught to the air traffic ¢ ontrollers, dealing specifically 
with military movements, ever ready flight conditions and things of 
that kind, and load factors and various other things that go with the 
sudden and special requirements of military with which our present 
civilian air traflic controllers don’t have to contend. 

Here again is whether on an advisory or consultant basis this would 
be sufficient to enable us to take over these other additional duties that 
would be so desirable, I think, for the military, to put civilian opera- 
tors in there because of this very continuity that you mentioned. 

Mr. McDermorrt. Well, Senator, a recent example of the military 
mission that was a success lat ‘gely because it was able to fall bac 
upon the traffic volume system is the Operation Big Slam which 
moved a considerable number of men and equipment dow n to Puerto 
Rico. This was accomplished by the FAA and by moving their ex- 

erienced people around and beefing up certain facilities and we have 
1ad examples where in the past the CAA had delegated the approach 
control authority to a military tower and due to rotation of personnel 
they would find that the experience level would drop to the point 
where the CAA would have to revoke this authority and then they 
would retain a new, and at some places, Chanute Field in Illinois, one 
that I am familiar with, it was going in and out with regularity of a 
yo-yo. But the FAA depends largely upon the military now for its 

eople who are going to become career air traffic control people. It 
is a valuable source of training, but to date AACS has not—through 
whatever reasons—has not developed the same kind of career incentive 
which provides the technical ability to do this job of air traflic control. 

There are people in AACS, because they want to pursue it as a 

career and they are as equally competent as any man that FAA has, 
but there are other people there simply because it is an assignment, 
they are putting in their time and waiting until they can get out to 
something else. 

I think daily the FAA is responding to the needs of the military in 
all sorts of military operations and I don’t think there has been any 
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question but what they are capable of responding to any kind of a 
military situation. 

Senator Monroney. Did you have a statement, Mr, Ryan, that you 
would like to make ? 

Mr. Ryan. Mr. Chairman, in the light of your statement at the be- 
ginning before Mr. McDermott spoke, with regard to a bill which was 
now pending, I presume you had in mind the bill which was intro- 
duced in response to the section 402(e) of the Federal Aviation Act 
dealing with the relationship which would exist in time of war or 
other emergency ? 

Senator Monroney. Yes, sir. 

Mr. Ryan. Between the civil Agency and the Armed Forces. 
Well, I should say just a word of explanation of why in my prepared 
statement I dealt with that question. 

We felt that the question of military participation in the FAA 
would be very difficult to appraise in the light of this recent 402(e) 
report to the Congress without considering the fact that the whole 
FAA might lock, stock, and barrel, under the recent proposal be 
bundled into the Department of Defense and it seemed, therefore, 
that the question of military participation in the light of that recent 
introduction would be quite a different matter than it would be con- 
sidered just separate, as if there was no possible transfer to the De- 
partment of Defense. But in view of your statement I take it that 
you would rather have a discussion of that phase of the question at a 
later time. 

Senator Monroney. Well, we are not in a position where any fur- 
ther legislation could probably be considered fruitfully and carefully 
and passed by both Houses of Congress, therefore, we do not wish to 
cut you off on anything you have to say, I merely wanted to have it 
understood that we are not going to engage in hearings this year on 
this bill. In other words, we just have to let it lay over. 

Mr. Ryan. I will be guided by your desire, Mr. Chairman. 

Senator Monroney. Why don’t you put your entire statement in the 
record and then maybe summarize your feelings as to this bill briefly 
and then we can take it up when the bill will actually be before the 
committee and there would be some time for serious consideration of 
this bill or of some other bill that we might want to consider at the 
same time ? 

Mr. Ryan. With an oral comment now ? 

Senator Monroney. Yes. 

(Statement follows :) 

I think we have a right to conclude, on the basis of the record, particularly 
the legislative history of the Federal Aviation Act, that this honorable com- 
mittee attaches considerable importance to the general question of the participa- 
tion of military personnel in the administration of the functions of the Federal 
Aviation Agency. In this, you have many companions in thought and feeling 
among the thousands of air traffic controllers throughout the country. 

This, we believe, is but one part of the larger pattern of the relationship which, 
according to existing plans, is expected to exist between the Federal Aviation 
Agency, particularly the air traffic control service, and the Armed Forces. That 
relationship, as planned, is partly revealed by the report recently received by 
the Congress from the Administrator, pursuant to section 302(e) of the Federal 
Aviation Act. The legislative recommendation accompanying the recent report 
would give the President of the United States the power to transfer the FAA 


in its entirety to the Department of Defense in time of war, or transfer selected 
elements of the Agency in time of war or national emergency. 
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Now we think that it would be extremely difficult to appraise adequately the 
significance of the military participation apart from a consideration of the 
Agency’s recent recommendations to the Congress, pursuant to section 302(e) of 
the act. It seems apparent to us that the participation of the military personnel 
in the Agency in a climate of Agency independence of any other executive de- 
partment such as now prevails, presents a different situation than that which 
would prevail where the Agency was a part of the Department of Defense. Mili- 
tary participation, therefore, becomes a question of much broader signifiance 
since the 802(e) recommendations were presented to the Congress, and I would 
like to direct your attention to the enlarged phase of the problem. 

The primary purpose of the proposed legislation as set forth in the memoran- 
dum accompanying the proposed bill, is to establish the wartime relationship 
between the Federal Aviation Agency and the Department of Defense. The 
Administrator’s authority to develop, in consultation with other affected agencies, 
plans for the effective discharge of the responsibilities of the Agency in event 
of war or national emergency, is continued. The bill then authorizes the Presi- 
dent, in time of war, to transfer the Federal Aviation Agency in its entirety 
to the Department of Defense, where it will remain until such time as the 
President may otherwise direct. 

Section 302(e) (8) of the proposed bill authorized the President in time of 
war or national emergency to place temporarily under the operational control 
of the Secretary of Defense, selected elements of the Agency, to the extent 
deemed necessary by the Defense Secretary. When the Agency is functioning 
as an adjunct of the Department of Defense, the Administrator will be respon- 
sible directly to the Secretary of Defense and will be subject to his authority, 
direction, and control to the extent deemed necessary by the Secretary. 

The Administrator, however, retains responsibility for the administartion 
of his statutory functions, but here too he is subject to the authority, direction 
and control of the Secretary of Defense to the extent deemed necessary by the 
Secretary. When the Agency is functioning as an adjunct of the Department 
of Defense, the Secretary of Defense may direct the Administrator to place 
operational elements of the Agency under the direct operational control of ap- 
propriate military commanders. 

This seems, in the opinion of the Air Traffic Control Association, to propose 
a large measure of militarization in time of war, and particularly in time of 
national emergency. National emergency is not defined, and might become a 
word of great flexibility in the circumstances. 

Now, what are the reasons for the proposed legislation? Certainly, the pro- 
posal is not based upon the theory that the men who discharge the important 
functions of air traffic control will be replaced by men of greater competency, 
since the air traffic control personnel will be transferred with the Agency and 
they will still be the people who will be separating air traffic. The real 
difference will be in the shifting of the top control of the air traffic control 
service from a civil to a military head. The Administrator, in the event 
of its transfer, will no longer be in control of the air traffic control function. 

Mven though the Administrator under the proposed Act is to retain respon- 
sibility for the administration of his statutory functions, in this also he is 
subject to the authority, direction, and control of the Secretary of Defense. 
Under the proposal, air traffic control units also may be placed directly under 
military commanders. It is not likely that the military commanders will know 
more about air traffic control management than the experts who have dedicated 
their lives to this profession. 

The reason given by the Agency in justification of the proposal is that it is 
necessary to assure the effective discharge of the responsibilities of the Ageney 
in time of war or national emergency. Is it the contention that the air traffic 
control personnel and functions must be transferred to the Defense Department 
to insure that they will be fully informed as to the needs and problems of the 
Armed Forces? We point out that the existing provisions of the Federal Aviation 
Act already offer that asurance, as was stated by this committee in its report 
to the Senate on the bill which became the Federal Aviation Act of 1958. 

In that report (Rept. No. 1811), at page 17, this committee said: 

“In order that the interests of national defense are properly safeguarded 
and that the Administrator is properly advised as to the needs and special prob- 
lems of the Armed Forces, section 302(c) requires that the Administrator shall 
provide for the participation of military personnel in carrying out his functions 
relating to the regulation and protection of air traffic—members of the Army, 
Navy, Air Force, Marine Corps, or Coast Guard may be detailed by the appro- 
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priate Secretaries pursuant to cooperative agreements with the Administrator— 
for service in the Agency to effect such participation.” 

In addition, section 302(a) of the act provides for the appointment of a 
Deputy Administrator and section 302(b) permits the designation of a military 
officer to this important post. Again, section 807(f) of the act provides that, 
when it is essential to the Nation’s defense, appropriate military authority may 
authorize military aircraft to deviate from the air traffic rules issued by the 
Federal Aviation Agency for the regulation of the Nation’s air traffic. 

These are some of the specific provisions which have been made by the Con- 
gress in the Federal Aviation Act of 1958 for the protection of the national 
defense interests related to air traffic control in time of war or emergency. In 
view of these provisions for the infiltration of military personnel in the FAA, 
it is difficult to envisage a situation where the Agency would be uninformed 
on the needs and problems of the military service with which air traffic control 
would be concerned. 

Can it be that this new departure embodied in the 302(e) recommendation 
springs from a fear that unless the air traffic controllers are placed under the 
control of the Defense Department, there will be no assurance that in time of 
war or peacetime emergency, these men will be a force-in-being, resolved to face, 
without desertion, whatever hazards may confront them? 

This question appears to be not unreasonable when we remember the testi- 
mony of the spokesman who appeared for the armed services before this com- 
mittee on S. 3880 2 years ago, when the Federal Aviation Act of 1958 was under 
consideration. One of the spokesmen, a distinguished soldier of character and 
ability, who spoke with obvious sincerity and conviction, frankly expressed his 
fear that only military compulsion could insure the responsiveness of air traffic 
controllers in time of war. He presented a hypothetical case in which tower 
controllers were scheduled to go on duty at 8 o’clock in the morning, and a 
half hour before they received a red alert. “What I am saying is,” he said, 
“a certain percentage of civil-service employees are not going to come to work 
that morning—I am pointing out that civil-service employees will not report 
to duty in a case like this and a military man will.” The reason for this 
witness’ opinion was that the civil-service employee is not subject to the 
penalties of desertion and the soldier is. 

Now, the controllers of the Air Traffic Control Association believe that legis- 
lation of such importance as that which we are discussing here should be built 
on something more firm than a groundless fear, and a groundless fear we be- 
lieve this to be. There is nothing in the history of air traffic control to justify 
the fear that at the first sound of an alert or an enemy shell, the controllers will 
abandon their posts in the towers and centers to take refuge in shelters. It may 
not be without significance that the witness quoted relied upon a hypothetical 
ease to illustrate his point, and that he did not offer any factual evidence from 
the history of air traffic control. 

We submit that the men of air traffic control do not need to be placed under 
military compulsion or moved into the Department of Defense or subjected to 
criminal or civil penalties in order to insure their responsiveness in time of war 
or national emergency. 

The Air Traffic Control Association believes that there is a better way to 
assure the responsiveness of the air traffic control personnel to the military 
needs than the establishment of a system of military compulsion or the transfer 
of this civilian function and Agency to the military branch of the Government. 
We believe that the personnel stability of the Agency in critical times can best 
be accomplished by placing the air traffic controllers on a professional career 
basis, with the appropriate rewards, protections, and responsibilities commonly 
associated with a professional status. 

We are certain that the achievement of such a status will so quicken the con- 
troller’s sense of mature responsibility, his spirit of pride and dedication, that 
all doubt as to his responsiveness in times of national need will be removed. 

After listening to Mr. Quesada’s address to the national meeting of the Air 
Traffic Control Association last fall, we felt that his views on this question of 
accomplishing a stabilized air traffic control personnel structure basically co- 
incided with our own, and we were very happy about that. Let me quote from 
his own words on that occasion. After emphasizing the point that the transfer 
of the military aviation functions cannot take place unless the personnel struc- 
ture of the FAA is stable enough to guarantee service under all conditions, he 
said: ‘An effective personnel structure is in the final analysis always based upon 
a mature sense of responsibility, a dedication to duty, and a high esprit de corps 
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among the employees involved. An organization with such a structure is 
characteristically competent, respected, well paid, and thoroughly disciplined, 
a ‘blue ribbon’ organization in which membership is both an honor and a 
privilege.”” At another point in his speech he said: “It is my intention to pro- 
pose legislation to the Congress that will not only satisfy national defense as 
well as civil aviation requirements, but will offer the kind of inducement for 
a career service that would be attractive enough in itself to guarantee a stable 
personnel structure for the Agency.” 

The provisions of the legislative program which the Administrator very 
recently sent to the Congress in response to section 302(e) can hardly be said 
to be consistent with the picture of a blue ribbon service which he outlined at 
‘Oklahoma City ; however, despite the implications of the present proposal which 
would permit the transfer of air traffic control to the Department of Defense, 
we are still hoping that sound recommendations for a “blue ribbon” service 
will be disclosed in the 302(g) report of the Agency, which has not yet reached 
the Congress. 

Gentlemen, in appraising the proposal of the Federal Aviation Agency with 
respect to the wartime relationship which the Agency should bear to the De- 
partment of Defense in time of war and national emergency, I believe we might 
well consider a historic precedent which is available to us. I desire to call the 
committee’s attention to the arrangements which were worked out between the 
agencies of civil aviation, both governmental and private, and the military 
branch of the Government, early in World War II. Let me explain that what 
I have to say on this point is based not only upon the actual record, but on per- 
sonal experience. As a member of the Civil Aeronautics Board throughout the 
war years, I was an active participant in the operation of the plan. 

At the beginning of World War II, voices were heard in certain quarters 
which insisted that the agencies of civil aviation, both governmental and pri- 
vate, would not be able to make an effective contribution to the war effort unless 
they were militarized, and demands were made for the militarization of the 
Civil Aeronautics Administration, the Civil Aeronautics Board, and the sched- 
uled airlines. 

The elements of civil aviation were just as important to the winning of World 
War II as they are today. World War II, more than any other war in history, 
was a transportation war. Our lines of communication, from necessity, extended 
to the farthermost outposts of the world. We had to get men, ammunition, and 
materials to bases thousands of miles away from our shores, and we had to 
get them there in a hurry. Because of the element of time and the hazards of 
ocean transportation created by the enemy submarines, the Armed Forces were 
forced to depend upon air transportation as never before. 

The advocates of militarization started out with an effort to persuade the 
President of the United States to agree with a plan which would completely 
militarize the scheduled airlines. But their efforts failed due to the persuasive 
power of Gen. “Hap” Arnold, Chief of the Army Air Corps, who became a five- 
star general of the Army. General Arnold knew the caliber of the men of civil 
aviation, and he knew they could be depended upon to support the war effort to 
the maximum without any policy of compulsion and without being transferred 
to the Armed Forces. He convinced the President that it was unnecessary to 
militarize the airlines. 

Now this incident became the key to the events which followed, and which 
fixed the relationship between the military and civil agencies, Government and 
private, during the war. What was that relationship? 

It was a relationship based upon cooperation and coordination rather than 
compulsion and control. There was set up a military director of civil aviation 
who accurately described himself as a coordinator, In a communication to the 
industry dated June 14, 1942, General Conally, the military director, said: 
“At the expense of reiteration, I stress that this office is not an operations 
office. It is an office of and for coordination. 

“It shall be the purpose of this office to make use of the several civilian avia- 
tion agencies, both governmental and private, in achieving our objectives.” 

This policy of coordination paved the way to the accomplishment of the full 
military objectives without violating the Civil Aeronautics Act. Many of the 
things that had to be done required action by the Civil Aeronautics Board or the 
Civil Aeronautics Administration and, of course, those two agencies were 
principals in the coordination scheme along with the Air Transport Assccia- 
tion, representing the airlines. 
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I think it is fair to say that the relationship thus established was an out- 
standing success, and it was accomplished by coordination and not by militari- 
zation. It was accomplished without doing violence to the Civil Aeronautics Act, 
and without departing from the American political tradition. We submit that 
this historic precedent should be given careful consideration in determining 
the relationship which should exist between the air traffic control service and 
the armed services in time of war or national emergency. 

Mr. Ryan. In brief I was dealing with the question of the effect of 
the response which the Agency made to section 406 and 302(e) on the 
proposition, on the assumption, I mean on the conviction that that 
arrangement is unnecessary and what I have to say on the subject 
would not be based alone on the record, it would be based upon my 
own personal participation in the solution to the same problem which 
was reached during World War II. 

I refer to the fact that there was a very healthy and a very effective 
coordination between the agencies of civil aviation, both governmental 
and private, and the Armed Forces during World War II and that it 
was accomplished without any transfer to the War Department of 
either the Civil Aeronautics Board or the Civil Aeronautics Adminis- 
tration, or the airlines of the United States as this proposal appar- 
ently, largely, in part at least, is based upon. 

I say I had a personal participation in that and I am convinced 
that civil aviation agencies are not a bit more important to the na- 
tional defense today than they were in 1941 and 1942, at the beginning 
of World War II. The President of the United States was sold a 
bill of goods to start by militarizing the airlines in early 1942, and 
reneral Arnold, who was the Chief of the Army Air Force at that 
time and a part of the Department of War went to the White House 
and explained to the President the real situation. He knew the peo- 
dle of civil aviation and told the President so and urged upon him that 
- not issue the order which he had already signed, militarizing all 
the airlines of the United States. 

That set the keynote to the whole program which was developed 
thereafter and at the end of the war they had performed the—the 
airlines of the United States and the forces of civil aviation had 
probably made the greatest contribution, certainly the greatest consid- 
eration they had ever made in the history of aviation, in support of 
a war effort. 

Remember that that war more than any other war in our history 
was a transportation war. We had to get our lines of communication 
extended to the farthermost outposts of the world; we had to get 
men, ammunition, and materials to bases many thousands of miles 
from our shores, and we had to get them there in a hurry, and as a re- 
sult of the fact that ocean transportation was too slow and dangerous 
also by reason of the enemy submarines, we had to depend upon 
air transportation. 

Now, I cite that, Mr. Chairman, merely to indicate that that was a 
serious situation, too, and the same voices then that were raised for 
militarization, I mean on the same grounds, are raised now. 

Now, when that came to us it seemed to us that the military par- 
ticipation in a climate of agency independence such as we now have, 
independent of any other department, would be quite a different thing 
in a climate as a part of the Department of Defense. 
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I make that brief statement just to indicate to you that this wasn’t 
a sharp practice at all in our attempting to drag something in that 
doesn’t belong here. 

Senator Monroney. No, I understand that and am well aware of 
the value of your being prepared in commenting on the bill that has 
come in, but I wanted to make crystal clear that we are not about ready 
to do that on the spur of the moment or without many hearings and 
deep and careful consideration. 

Mr. Ryan. I understand, Mr. Chairman, and especially in the light 
of your statement that there wouldn’t be anything done about it in 
this session I would be very happy to defer what I would say on that 
to that hearing to which you pointed. 

Thank you. 

Senator Monroney. Thank you very much, Mr. Ryan. 

Did you have any further comment, Mr. McDermott ? 

Mr. McDerrmorr. No, sir. I don’t have anything further at all. 

Senator Monroney. Does your other witness ? 

Mr. McDermorr. No, Mr. Hirsch has nothing. 

Senator Monronry. Do you have any questions, Senator Engle? 

Senator Eneie. No, thank you. 

Senator Monroney. Counsel ? 

Mr. Murpny. No, sir. 

Senator Monroney. Thank you very much, and we appreciate your 
coming up. We will probably have hearings on this bill early in 
the new session when we come back or one drawn to that end. 

We will have as our next witness General Quesada and representa- 
tives of the Federal Aviation Agency here. 

We are glad to have you back, General Quesada, and appreciate 
your coming before this committee, as always, and hope you will 

ring your aids up here to the table so that we can get their names 
on the record as they may participate in the hearings. They can be 
identified by the reporter. 

The committee will be in order. 

General Quesada, we are happy to have you here and you may 
proceed in your own way. 

As you know, this is a part of the general function of the sur- 
veillance of our agencies of which the Aviation Committee has juris- 
diction and we are happy to have you here to present the Agency’s 
position in these matters. 

General Qursapa. I am very glad to be here. 

Senator Monronry. You may proceed in your own way, sir. 


STATEMENT OF HON. E. R. QUESADA, ADMINISTRATOR OF THE 
FEDERAL AVIATION AGENCY ; ACCOMPANIED BY JAMES T. PYLE, 
DEPUTY ADMINISTRATOR; DR. JAMES L. GODDARD, CIVIL AIR 
SURGEON; OSCAR BAKKE, DIRECTOR, BUREAU OF FLIGHT 
STANDARDS; AND DR. REIGHARD 


General QursapA. Mr. Chairman and members of the subcommit- 
tee, I want to express my appreciation for the opportunity to appear 
again before the subcommittee on the subject of the Federal Aviation 
Agency’s first year of activity. In line with the wishes of the sub- 
committee, I will take up the subjects of pilot proficiency and certifica- 
tion and military participation in the Agency. 
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Before discussing these matters in detail, I would like to touch on 
certain background which may help bring into clearer perspective the 
nature of this Agency’s recent activities in these areas. 

As you know, we came into existence nearly a year and a half ago. 
As an aviation agency, new in concept, authority, and responsibility, 
we nevertheless have a heritage of all that had gone before. Much 
of the authority of this new Agency, and the standards prescribed by 
Yongress for the exercise of this authority, had been in effect for 
souls agencies for many years. 

However, the diffusion of authority among numerous agencies and 
departments of the Government had brought about a condition of dis- 
use and neglect in some very important areas of responsibility. 

Congress was in the forefront of those who acutely recognized 
the need to breathe more life and vigor into the exercise of these func- 
tions. Nearly all safety functions in the civil aviation area were con- 
centrated in the new Federal Aviation Agency by the Congress in en- 
acting the Federal Aviation Act of 1958. At the same time, certain 
additional authority was given to the Agency in recognition of the 
need to strengthen the overall regulatory position of Government in 
this field. 

Along with this heritage of authority, we inherited a vast body of 
existing regulations. One of our early actions was to undertake a 
survey of this complicated body of regulations put into effect by prede- 
cessor agencies under earlier laws. ‘This type of survey is, of course, 
a continuing process, and will be actively pursued in the months and 
years ahead. 

We found, with some sense of personal shock, that since 1926 there 
had been no comprehensive revision of the medical standards for air- 
men. In fact, no really significant changes had been made in them 
whatsoever. This had persisted over a period dating from shortly 
after enactment of the Air Commerce Act of 1926. During these 
34 years, as the committee is well aware, aviation has been in a constant 
and dynamic state of development. Aviation has experienced an al- 
most unbelievable rate of progress in this span of time. 

I think it is fair to say that the art of aeronautics was rudimentary 
in 1926. Aircraft of today bear little or no resemblance to those of 
that era. This has been the period of transition from the jenny to the 
jet, from the 5-minute sightseeing hop to the universal acceptance of 
intercontinental flight, at speeds close to that of sound. 

A similar transformation has taken place in the flying environment. 
Our airspace, once thought to be a limitless resource, is now a heavily 
trafficked skyway, populated by thousands of aircraft at any given 
moment of time, many carrying over 100 passengers. Passengers 
once measured by the hundreds are now measured in the millions. 
Use of a private airplane is now as commonplace in serving hundreds 
of thousands of persons as their family automobile. 

This same 34-year period also saw an equally astounding rate of 
progress in medical science. Great advances in the ability to measure 
the capacity and deficiencies of the human body and the human mind 
have been made. An entirely new field of aviation medicine has be- 
come a part of our everyday knowledge. 

We have come to know more about the cure of human ailments and 
to recognize more clearly, and with greater precision, particular phys- 
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ical deficiencies. The meaning of this in the administration of avia- 
tion medical standards is twofold. 

First, our greater precision in diagnosis of physical and mental de- 
ficiencies provides a new awareness and better evaluation of medical) 
risks. This leads to more effective and often, at least initially, more 
restrictive medical] standards in the interest of public safety. At the 
same time, however, an increase in medical knowledge and understand- 
ing can also lead to more refined and selective standards which are 
actually less restrictive in their effect. 

An example of this is the so-called age 60 rule, which I intend to 
deal with in some detail later on. Here, we found enough was known 
to establish existence of an undue hazard in serving as a pilot, in air 
carrier operations, after the age of 60. It is hoped that studies ac- 
tively underway will eventually produce the additional knowledge we 
need to permit selection of acceptable medical risks on a reliable basis. 

As the pattern of past experience and history became clear, we 
searched for those areas in which most immediate improvement was 
needed. The Congress, the medical community, and ourselves became 
aware of a serious organizational shortcoming in the medical field. 
To meet it, we established the Office of Civil Air Surgeon. Later we 
changed this Office to the Bureau of Aviation Medicine, with the 
Civil Air Surgeon named as its Director. 

It is now the clear responsibility of this Bureau not only to correct 
past deficiencies but to give emphasis to a realistic and comprehensive 
program keeping pace with aviation in the future. I believe this step 
should have been taken long ago. The largest proportion of Govern- 
ment activity in this field has been conducted by the military services. 
With the shift in emphasis to missile and space activities, military pro- 
grams have been increasingly oriented toward space medicine. This 
process, in the absence of an increased emphasis in the Federal Avia- 
tion Agency, could have meant an eventual drying up of progress in 
the important aviation medicine field. 

The Bureau of Aviation Medicine is giving first priority to those 
steps which must be taken immediately to achieve greater safety. At 
the same time, it is the further purpose of that Bureau to contribute 
to the state of the art. Under its direction, a variety of necessary re- 
search projects have been initiated and others are planned. 

The benefits of more knowledge in the field of aviation medicine are 
obvious, particularly as we reach forward into commercial operations 
at near sonic, then supersonic, speeds and at higher and higher alti- 
tudes, where the effects of certain conditions on the human body are 
not fully known. We believe progress is possible, and we are working 
hard to achieve it. 

The medical rules issued by the new Agency have freqnently been 
greeted in some quarters by the contention that there are no accident 
statistics to justify the actions taken. This is, in part, true. There 
are no comprehensive statistics in this area for the simple reason that 
there has been no comprehensive program of medical investigation in 
connection with accidents. 
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Until recently, post mortem examinations on pilots and other crew 
members have only been performed on a very infrequent basis and in 
a haphazard pattern. 

This deficiency also came as a personal shock to me. It is elemen- 
tary that an accident can be as readily caused by failure of the human 
machine as by failure of the aircraft itself. In cooperation with the 
Civil Aeronautics Board, we have taken prompt steps to correct this 
investigative deficiency. Medical investigations now take place in 
all significant accidents. 

I do not wish to leave an impression with the subcommittee that 
the absence of comprehensive accident statistics on medical factors 
means that there are no cases in which medical factors are known to 
have been the cause of accidents. In fact, considering the relative 
infrequeney with which medical investigations have been conducted 
in the past, the number of cases we have is surprisingly large—so 
large, in fact, that they form part of the basis for our rulemaking 
actions. 

In the future, investigations will be made and statistics kept, and 
they will serve as a further guide to our activities, I am sure the 
subcommittee will agree, however, that we cannot now ignore serious 
known medical risks merely because a properly kept set of accident 
statistics is not available. As I have said on previous occasions, the 
Congress has rightly demanded, and the public is entitled to expect, 
something more than an agency which is merely responsive to dis- 
aster. 

On top of our discovery that no significant changes in medical 
standards for pilots had been made since 1926, we discovered that 
certain proficiency standards for airmen had also become antiquated. 
They had fallen far short of keeping pace with the increasing com- 
plexity of modern aircraft and the current flying environment. 

For example, it came as a real surprise to me to find that the reg- 
ulations permitted a copilot on the largest high performance jet 
transport to qualify simply with a commercial pilot certificate, an 
instrument rating, and limited recent experience. The commercial 
pilot certificate and instrument rating could even be acquired on a 
Piper Cub, without offending the regulations. I hasten to point out 
that these limited copilot qualifications represented a deficiency in 
the regulations. It was not a prevalent condition in actual practice. 
We have taken action to correct this deficiency in the regulations so 
that all will be required to comply with an up-to-date standard. 

While I am on the subject of pilot proficiency, it might be well to 
take a moment to explain how we insure that pilot proficiency stand- 
ards are met. I would like to ask Mr. Bakke, Director of our Bureau 
of Flight Standards, to comment on a series of charts showing the 
duties of our inspectors in this connection and their qualifications. 

Mr. Bakke? 

Senator Monroney. Mr. Bakke? 
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General aviation fatalities 
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Mr. Bakke. Mr. Chairman, I should like first to point out that 
within the Bureau of Flight Standards of the FAA there are presently 
a total of 190 operations inspectors, 38 electronics inspectors, and 
129 maintenance inspectors that are assigned at a total of 33 air 
carrier district offices, 4 national district offices, and 8 foreign district 
offices. 

Senator MonrONE y. We are talking about the regularly scheduled 
airline operating in common carriage and under the jurisdiction of 
flight inspection rules of the FAA; is that correct? 

Mr. Baxxe. That is correct, sir, with the exception of regularly 
scheduled, these are all of the air carrier inspectors and their duties 
include those of the supplemental or irregular carriers as well. 

Senator Monroney. Thank you, sir. 

Mr. Bakke. We believe, sir, that it is of interest to the committee 
to note that of all the inspectors to whom referred to the previous 
chart their average age is 4214 years, but their experience as rated 
pilots is 19.2 years and that their flight hours as pilots in command 
averages throughout the group of operations inspectors 6,656 hours. 

So far as pilot certification is concerned which is one of the prin- 
cipal operations of the operations inspectors, the committee should 
be aware that the operations inspectors are responsible to determine 
that all applicants for airline transport pilot certificates do possess 
the proper qualifications required in part 21 of the civil air regula- 
tions; that they are capable of maneuvering, navigating, and other- 
Wise operating aircraft of specific types as “required in parts 40, 41, 
and 42 of the civil air regulations and are otherwise able to perform 
the duties of an airline transport pilot. 


52355—60— pt. 3———-20 
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They observe the applicant for certificate in order to determine 
that he possesses all of the knowledge and skills that are required. 
This is determined by written examination and by practical flight 
tests and we have it itemized here briefly the types of information 
and skills that are sought in such tests. 

In addition to the original certification of the applicant the regu- 
lations also require regular pilot proficiency checks. 

In the case of airline captains, two such checks are required semi- 
annually. Two such ation are required annually at intervals not 
less than 4 months nor greater than 8 months during the year. Now, 
these proficiency checks are means whereby we may determine that 
the pilot continues to possess the knowledge and skills necessary of 
him. 

The FAA inspectors ride with air carrier crews on approximately 
20 percent of these pilot proficiency checks in order to determine 
that the air carrier is maintaining an adequate training and checking 
program. 

In addition to the proficiency checks which are conducted in air- 
craft assigned specifically for the checking purpose the agency also 
conducts en route inspections. These inspections by contrast are con- 
ducted in air carrier operations with an agent, an inspector of the 
FAA, riding with the crew and observing firsthand the performance 
of the crew in operation. 

Now, these inspectors also cover the fields which were described on 
the first chart. Operations inspectors, electronics inspectors, and 
maintenance inspectors, each making inspections within their partic- 
ular field of competence. The operations inspector to determine that 
the dispatch and the flight planning of the flight is as required of an 
air carrier pilot, that the aircraft performance has been properly 
determined and that its weight has been limited as required by the 
civil air regulations; that the cockpit crew procedures, the techniques 
employed, the communications, procedures, and facilities are adequate ; 
that the airport facilities, navigation aids, and the communications 
system are also adequate for the flight. 

Similarly in each of the other specialties that each of the techniques 
within that specialty is the purpose for en route inspection. 

I might say, Mr. Chairman, that at the present moment the opera- 
tions inspectors of the FAA are inspecting something close to one- 
tenth of 1 percent of all air carrier oper ations which means at the 
present time we are conducting en route inspections at something 
only slightly more than one flight in a thousand. 

With respect to electronics and maintenance inspectors the minimum 
which is currently specified is that these personnel conduct one such 
inspection a year. 

Senator Monroney. May I ask: These 190 operation inspectors, 
are they fully qualified pilots on the type of aircraft that they are 
inspecting ? 

Mr. Bakke. Sir, all of the inspectors who are required to make 
inspections in particular aircraft for the purpose of determining the 
competence of the crew in that particular aircraft, are qualified, actu- 
ally have an airline transport pilot rating, plus a rating for that 
particular aircraft. 

Senator Ener. May I ask a question? Are you doing any inspect- 
ing right at the present on Eastern Airlines? 
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Mr. Bakke. Sir, when you say at the present, I presume you mean 
today, for instance? 

Senator Enete. Since recent developments? 

Mr. Bakke. We have recently; yes, sir. 

Senator Encore. Have you done any today ? 

Mr. Bakke. I doubt that we have run any today. 

Senator Enerr. Have you had any action since this current rumpus? 

Mr. Bakke. Well, sir; may I say that within the past week, and I 
presume that would include the current rumpus to which you refer, 
we have conducted approximately five en route inspections. 

Senator Enete. I don’t want to divert this testimony, but I would 
like to get an answer to the question, and if you don’t care to get into 
it now you can give me a memorandum on it. What I want to find 
out is whether or not it is true as asserted that Eastern Airlines had 
a cockpit procedure which had been approved by FAA which called 
for the setting of these pilots in a particular order, that their func- 
tional jobs in the cockpit were based upon that setting arrangement 
and work in the cockpit was divided up on that basis and then the 
FAA moved in and pushed the third pilot out of his seat. 

Is that true? 

Mr. Baxxe. No, sir; I would say that that is not true. 

There is no procedure within the Agency that requires express 
approval by Eastern Airlines or by any other air carrier of any par- 
ticular seating arrangement. 

Senator Ener. I understand that. 

Mr. Baxxe. None was submitted to the FAA for approval and 
none to my knowledge was formally approved. 

Senator Encir. Now, does the FAA approve the procedure for 
operating, say—I guess these are DC-—8’s, aren’t they ? 

Mr. Murrny. Some call them 8—B’s. Is this an 8 or the 8—B, Mr. 
Bakke ? 

Mr. Bakke. Well, sir, Eastern advertises these as the DC-8B. 

Mr. Murrny. Is there a DC-8B? 

Mr. Bakke. Well, sir, there is no certificate issued to such an air- 
craft. In other words, there is no model for which an airworthiness 
certificate is issued. I would choose not to say whether there is or is 
not such a model which may have been designated for purposes other 
than certification. 

Senator Enerr. Well, it seems to me to be rather odd for the FAA 
and the pilots to be in a row about who is going to sit where, and it 
would seem to me to be something to be straightened out pretty well 
in order to handle these en route inspections. 

General Qursapa. Sir, may I interrupt and say it is straightened 
out ¢ 

Senator Enecie. You straightened them out by chucking the pilot 
out of the third seat, is that it? 

General Qursapa. That is correct, and that is the way we did 
straighten it out. 

Senator Encex. But is that the right way to straighten it out ? 

General QursapA. We think it is. 

Senator Enate. Is it true that in the Eastern Airlines procedure 
in the cockpit they had those three men up there and they had des- 
ignated jobs to do with the third pilot sitting right behind the No. 
1 and the No. 2 pilot? 
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General Quersapa, The Eastern Airlines manual, if I can tax my 
memory a bit, specifically says that when an FAA inspector is con- 
ducting an en route inspection the seat. behind the pilot will be made 
available to him, as does our rule, and as practice has always been. 

Senator Eneie. They better change their operating procedures, 
then. 

General Qunsapa. They will have to. 

Senator Enere. What I mean by that is if they develop their cock- 
pit procedures on the basis of having a third man in that one seat they 
would have to put him someplace else; wouldn’t they ? 

General Qursapa. During the period our inspector is sitting in that 
seat ; yes, sir, they would. 

Senator Encuie. Do you think that would contribute to air safety? 

General Qursapa. Yes, sir; we think it would. 

Senator Corron. Before you leave that subject, may I ask a ques- 
tion, Mr. Chairman ? 

Senator Monroney. Yes, sir. 

Senator Corron. From either the general or from Mr. Bakke: 
Has the FAA or its officials received frequent or periodic complaints 
from pilots that your inspectors are not competent and don’t know 
what they are about and are not competent to inspect their procedure ? 

General Quesapa. I don’t know of any official complaint to us; no, 
sir. I have read this in the paper by public utterances, but if any 
official complaint were made to us I would have to say categorically, 
sir, that it is not so. 

Senator Corron. Long before this episode of the last few days I 
was riding on a plane of an airline, not Eastern, and the pilot who 
was off duty, deadheading somewhere, and he proceeded to give me 
an earful in which he said that these inspectors, some of them, as he 
phrased it, were still wet behind the ears; they knew nothing about 
what they were talking about; that one of them in attempting to 
inspect his procedure had confessed to him that he didn’t know what 
it was all ent. But he had to go through the motions. Frankly, 
although he seemed to be a very personable man and I have no doubt 
he was an able pilot, there seemed to be an element of arrogance about 


his attitude. 
General Qursapa. We have noticed this on several occasions, Sen- 


ator Cotton. 

Senator Corron. This unauthorized strike seems to me, as it must 
have to many people, to evidence a certain arrogance that was not in 
keeping with people entrusted with the safety of the traveling public. 
Well, I wondered if what he said to me which I have stated almost 
word for word—he wasn’t an Eastern Airlines pilot—has been said 
to you. I wonder if any of them or anyone representing them has 
said to you or to your organization, “your inspectors are not experi- 
enced, not seasoned, not competent to advise us or to even know what 
is going on in the cockpit.” 

General Qursapa. Well, I don’t know of any assertion to us in any 
correspondence or having been asserted to us in a meeting.. However, 
if it were I would have to say very: frankly I wouldn’t rely on their 
judgment. I don’t think it is up to them to make the determination 
of the competence of our employees. 

I think that we have definitely a responsibility of assuring that our 
employees are competent. : 
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I might just add, however, that this point seems to be quite new and 
we have taken more aggressive action in making them increasingly 
qualified. As an example—— 

Senator Corron. Whom do you mean by “them” ? 

General Quesapa. Our inspectors. Every inspector that we have 
on jet aircraft, as an example, has been qualified particularly in the 
aircraft in which he is inspecting and this is an innovation, I must say 
this is new. It became clear to me a little over a year ago that this 
problem would naturally arise and we went to the Air Force and ob- 
tained from them the permission to train our inspectors in large jet 
transports and they have done so and they are qualified in each trans- 
port that they are inspecting and it seems to me it is only because 
they are qualified, that the case is now arising. 

Senator Corron. Well, how fast—just a mmute more, Mr. Chair- 
man. 

Senator Monroney. Go ahead. 

Senator Corron. Approximately how many of these inspectors do 
you have? 

General Qursapa. Well, the numbers are on this chart. But I might 
introduce photographs of the charts in question, if I may, Mr. Chair- 
man ? 

Senator Corron. Yes; I have it here. 

How rapidly did they have to be recruited? It wouldn’t be any- 
thing strange if you were expanding your force if for a time some of 
them did not have all the experience that you might think or someone 
else might think was desirable. I wondered how rapidly you had to 
recruit to bring up to the present number your force of inspectors ? 

General Qursapa. It didn’t require any great recruiting, what it 
required in this particular instance was taking existing inspectors and 
qualifying them in 707, DC-8, and 880 types of aircraft, inspectors 
that had, in fact, been with the Agency some years in most cases. 

At the moment—Oscar, maybe you could tell them just how many 
people we have sent to the Air Force school and how many we have 
sent to the various factories, if he has it readily and if he hasn’t I 
will be happy to give it to the committee. We are contracted with 
Lockheed, to give as an example of your point, a certificate rating, 
an air transport pilot’s rating in the Electra aircraft. We haven’t 
got the funds to buy an Electra aircraft and train them ourselves, we 
are doing this by contract, we are doing it in the F-27, we are doing 
it in the Viscount, and have done it in both. We are doing it and 
have done it in the 880, and the DC-8, and we are doing it with the 
services to take the benefits of their experience in Constellations and 
DC-6’s, and DC—4’s and Convairs. 

Senator Corron. I noted your observation which I could heartily 
understand, that you would not be accepting the judgment of pilots 
of aircraft about the competency of your inspectors, but if an ex- 
perienced pilot on a commercial line, thought that because of the ob- 
servations, the questions, or the demeanor of one of your inspectors, 
the inspector was not too familiar with the operation of that kind 
of an aircraft and the problems that he had you would welcome that 
pilot’s taking it up with you, wouldn’t you? 

General Qursapa. Sir, if any pilot of any airline or in any other 
area wishes to cite a specific case we would be more than glad to look 
into it and will. We always will, and I think this is one of the re- 
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sponsibilities that any agency such as this must assume, and it is the 
posture we assume. 

Senator Corron. But so far as you know they haven’t actually ap- 
proached either themselves or through their representatives any of 
your organization with a specific case? 

General Quresapa. As far. as I know they have not. 

Senator Monroney. Isn’t it a fact, Mr. Quesada, that the difficulty 
arises over whether the inspector who represents the Federal Aviation 
Agency as well as the traveling public, is going to be in a position in 
the cockpit where he can observe the controls, the instruments, and 
the various other data which are absolutely necessary for the conduct 
of a full inspection or check ride of that flight ? 

General Qursapa. That is a fact, sir, and it was brought to our 
attention that this was questioned whether he could or could not do 
this from the third seat or whether he could or could not do it from 
the so-called fifth seat. We ran a test for a month and this is in 
response, Senator Cotton, to the fact that it was brought to our 
attention and we are perfectly willing to look into it. In this case 
we ran a test for a month, we had the inspectors submit reports, the 
reports were submitted and it was established very, very clearly that 
the occupancy of the seat behind the pilot was an essential element to 
an effective inspection. He could not perform his duties otherwise. 

Senator Monroney. May I ask also, then, are there any instruments 
other than communications instruments that might be involved? There 
are no controls or nothing for the aircraft in flight that has to be done 
from the third seat that is in dispute? 

General Quesapa. Sir, in the seat that our inspectors do occupy 
during en route inspections and the seat that the pilots attempt to 
insist that they shall not, there is no instrumentation that is essential 
for that pilot to employ. He has no levers to push or pull, the seat 
was not designed to provide him with instrumentation. The only 
thing that could be remotely assumed to be instrumentation would be 
a headset and a microphone. 

Senator Monroney. These planes that we are talking about, the 
DC-8 and 707, before they are certificated have to be planes that can 
be flown by two pilots; is that correct ? 

General Qursapa. That is correct, the 707, the DC-—8, and the 880 
were certificated for two pilots and an engineer in each and every case ; 
there is no requirement beyond that. It was designed with that in 
mind, too, sir. 

Senator Monronry. But the FAA makes absolutely no distinction 
for added pilots if the collective bargaining of the airline pilots and 
the airline companies warrants their agreeing to it ? 

General Qursapa. That is correct. We do not participate nor are 
we concerned with the provisions of a labor contract. We do say, 
however, sir, any provision of a labor contract or any other contract 
that is contrary to our rules or Federal law is, in fact, not a contract 
at all. 

Senator Monroney. I believe the testimony was by Mr. Bakke that 
about one-half of 1 percent of the total operations are flights on which 
these inspectors would be riding? 

General Qursapa. That is correct. 
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Senator Monroney. But on the inaugural flights you do make cer- 
tain proficiency checks more frequently than you do after the plane 
is fully operational and the pilot familiarization has occurred ? 

General Quesapa. On the inaugural flights it is common practice 
from which there is rarely an exception that an en route inspection 
will be made. That isa universal practice, it has been for many, many 
years. 

Senator Monroney. And there’s no change in the performance of 
the requirements for inspection or the visibility of the instruments or 
the controls that has been changed as a result of the advent of the jet? 

General Qursapa. None. 

Senator Monronery. The same inspection rights that have always 
been granted freely to the inspectors ? 

General Qursapa. This is absolutely, sir, we haven’t increased the 
rate or the tempo. We have gone about our business as always in 
the past. 

Mr. Murrny. Just one question, if I may, General. By displacing 
the third pilot from this seat behind the captain, during the course of 
the inspection, is there any impact—is there any upset created in the 
conduct of assigned duties by the crew on that particular flight ? 

General Quesapa. I think there is none. If there is any it is of a 
very, Very minor nature. 

Mr. Murrtry. I assume that they divide up duties so that the third 
pilot is sitting there to do something other than just observe? 

General QuEsapa. I would presume so, too. 

Senator Monroney. Radio communications as near as I can tell is 
the major thing, observing other traffic and reading the checklist and 
various other things on landing or takeoff are part of the duties; 
I don’t know the rest of the operational charts. 

General Quesapa. I mentioned a little while ago, Mr. Chairman, 
that I could give you the number of inspectors that have been trained 
in jet aircraft and others as well, if Mr. Bakke would want to read 
it; 1f you would be interested we will be glad to do it. 

Mr. Baxxe. During the past 12 months, Mr. Chairman, we have 
completed 9 ratings in the DC-—6, 8 for our inspectors, 8 in the Vis- 
count, 8 in the F-27, 11 in the 880, 10 in the DC-8, 16 in the Lockheed 
188, the Electra, 8 in the CV-340. We have 28 that have completed 
their training in the KC-135 but have not as yet reached their 707 
rating, and 4814 received ratings in the DC-3. 

Senator Monroney. One more question and then I think maybe we 
will go back to your testimony if the other members of the committee 
have no objection. 

In the event that you were under instrument conditions coming into 
a high density traffic area that would require under normal operating 
procedures additional help on the radio, quick communication between 
the third pilot on the radio and the checkpoints and things of that 
kind, what would be the attitude of the FAA regarding its inspectors 
to conditions that would be less than emergency but which you might 
say might require additional attentiveness to all three in the cockpit? 

Mr. Baxke. Sir, I would say that there are two alternatives that 
are available to the air carriers so far as the arrangement of duties in 
the cockpit. We leave this to the discretion of the air carrier. The 
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noise level in the jet cockpit as you are no doubt aware is very 
low. Many of the duties assigned to the third pilot may be accom- 
plished from the rearmost observer’s seat, the second observer’s seat, 
may still be accomplished from that seat conveniently. Were the air 
carrier to choose, however, the duties normally assigned to the third 
pilot may be divided among the captain and the first officer. With 
respect to either of these alternatives or any combination of these 
two, the FAA inspector would certainly take no exception. 

So far as the participation on the part of the inspector in the opera- 
tion we have made it quite clear to the air carrier that we do not con- 
template that the FAA inspector would participate in the normal 
operation of the aircraft. 

Senator Monronry. What I am getting at, you haven’t quite 
answered it, is if you run into a semiemergency condition where 
the captain felt that he needed the immediate services of his third 
pilot to get through a certain condition or traffic position, at request 
would the inspector yield his position to the third pilot to facilitate 
the completion of the flight in a safe way ? 

Mr. Baxxe. Sir, once that airplane is airborne the captain of the 
aircraft is pilot in command, any instructions that he gives to our 
personnel will be complied with fully. If he requests our man to 
leave that seat for any reason that he is able to associate with the 
safety of operation our man will leave the seat. If there is any 
question as to the justification for his having been ordered out of the 
seat I can assure, sir, that those questions will be raised after the air- 
plane gets on the ground. 

So long as we are in flight he is the captain of the airplane, if he 
wants to move one of our inspectors, our inspector will move. 

Senator Monroney. Let me ask you one further question and we 
will be through on this line unless someone else has something further. 

Would you in the normal inspection of the DC-8 and 707 assign a 
specific seat to the electronics or maintenance inspector? 

Mr. Bakker. No, sir. 

Senator Monronery. It would only be assigned to the operation 
inspector ¢ 

Mr. Baxxe. That is correct, sir. 

General Qursapa. And on the ground that it’s essential to the per- 
formance of his duties. 

Senator Monroney. Does anyone have any questions before we 
return to the Administrator’s prepared statement ¢ 

(No response. ) 

Senator Monroney. Thank you very much, General. 

General Quesapa. To return now to my prepared statement, Mr. 
Chairman. In the case of private pilots, there has never been any 
requirement for training or proficiency in flight by instruments. This 
appeared to us, and to many others, to be a serious omission. 

We previously introduced some statistics on the number of acci- 
dents, including fatal accidents, in private aviation. They show that, 
over the past 5 years, more passengers—may I repeat, more passen- 
gers—carried by private pilots have been killed than the passengers 
killed: in scheduled airline operations. I will quote some of these 
statistics and with your permission give this paper to the reporter. 

In the past 10 years, sir, the number of passengers, and I repeat, the 
number of passengers killed in general aviation 1s 3,212. The number 
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of passengers killed in scheduled air carrier operations was 1,029— 
less than one-third. 

Now, pilots, which is not included in the figure passengers in either 
case, in the case of general aviation it is 3,710 in the past 10 years, in 
the case of scheduled air carriers it is 75. 

Now, the numbers that I have quoted do not include other crew. 
In the case of general aviation there are 163 killed; killed on the 
ground in the case of general aviation, 101. And I thought that the 
committee might be interested in that as substantive proof 

Senator Monroney. General, we are having a little static in our 
electronic system, I wonder if you would try being heard without the 
use of the microphone. If it will work we need some of those 38 elec- 
tronic inspectors to come up here and service this system. 

General Qursapa. This revelation may be as surprising to the sub- 
committee as it was to me. If the deaths of pilots and crew are in- 
cluded in the comparison, it becomes even more surprising. I would 
like to furnish them again at this point. 

This experience indicated clearly that private pilots, for their own 
protection, for the protection of the passengers they fly, and for the 
protection of people on the ground, should be required to have some 
proficiency in instrument flight. Since it was very clear that this area 
of proficiency had never been required, and the time had come for a 
change—we made the change. 

I would now like to outline in some detail to the subcommittee the 
regulatory actions we have taken. During the past year, we adopted 
regulations to do the following: 

1. Raise the knowledge, experience, and skill requirements for cer- 
tification of private and commercial pilots. 

2. Require approval of all air carrier flight crew training pro- 
grams—and raise the qualifications of copilots serving as second in 
command on air carrier aircraft. 

3. Modernize medical standards for certification of all pilots. 

4. Establish an upper age limit of 60 years for pilots serving in air 
carrier operations. 

5. Require, for private pilots, some instrument flight instruction. 

6. Require, for commercial pilots, a minimum of 10 hours of instru- 
ment flight instruction, certain flight test demonstration of ability to 
control aircraft, and demonstration of a planned cross-country flight. 

7. Require, for both private and commercial pilots, appropriate 
familiarity with the use of radio for communications and navigation. 

It may be helpful to the subcommittee to discuss each of these rules 
in a little more detail. The amendments affecting private and com- 
mercial pilots were motivated in part by the number and nature of 
fatal accidents involving these airmen. Of the 364 major accidents 
in this category during 1959 approximately 23 percent resulted from 
inability to cope with emergencies which developed, primarily en 
route, such as becoming lost; loss of control in instrument conditions; 
and collision with objects in reduced visibility. 

Senator Monroney. Twenty-three or thirty-three percent. 

General QursapA. Twenty-three, sir, I have changed this on mine. 

Approximately 30 percent resulted from fundamental weaknesses 
in pilot judgment or technique. Stall-spin due to inadequate speed 
control; attempting. operation beyond the pilot’s or aircraft’s capa- 
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bility; inadequate or no preflight planning or preparation; and ex- 
hausting or mismanaging fuel supplies are typical examples. 

We have found that technical developments in general aviation are 
rapidly bringing about significant changes in the daily use of air- 
planes. Performance characteristics and equipment of many aircraft 
now in production and widely used in general aviation, permit flights 
covering greater distances in a shorter time. This capability brings 
about proportionately greater exposure to variable and unanticipated 
weather conditions. Present navigational equipment makes possible 
and even encourages continuation of flight under conditions of mar- 
ginal VFR weather, approaching darkness, and above an overcast 
sky. 

Accordingly, the flight test for a private pilot certificate has been 
revised to require a demonstration of ability to manually control an 
airplane in flight solely by reference to instruments. The training to 
meet these standards would be integrated with the student’s basic 
flying and not by a separate block of instrument flight instruction. 

The principal reason for adoption of the commercial pilot require- 
ment for 10 hours of instrument flight experience and demonstration 
of skill stems from the fact that they have the privilege of carrying 
passengers and property for hire. 

These amendments are for the sole purpose of raising pilot stand- 
ards to a more realistic level. If he as to engage in instrument 
operations, the pilot must still hold an instrument rating, and the air- 
plane must be equipped for IF R operations. 

We would also hope that the brief instructional exposure referred 
to will instill in the pilot a profound respect for instrument flying. 

The complexity of modern transport aircraft, and the operational 
demands of today’s navigation, communication, and air traffic control 
systems, require a very high level of skill and competence of air car- 
rier operations. Many of the functions required of the copilot, par- 
ticularly with respect to emergency procedures, must be performed 
properly or the safety of the flight may be seriously affected. In the 
event the pilot in command becomes incapacitated during flight, the 
copilot must be able to perform with sufficient skill and knowledge to 
fly the aircraft safely to a destination. 

The Federal Aviation Agency issued a regulation on December 1, 
1959, to strengthen the proficiency requirements of air carrier pilots 
other than pilots in command. The rule established new, greatly 
strengthened standards of competence for both the second in com- 
mand and other pilots. 

The new requirements for the second in command require him to 
receive specific flight instruction and practice in certain maneuvers 
considered essential to insure that he is competent to pilot and navi- 
gate the aircraft, including flight under instrument conditions. He 
must demonstrate this proficiency either to a designated company 
check pilot or to an FAA inspector. He must do so in each type of 
airplane in which he is to serve. In order to assure his continued 
competence, he must also satisfactorily accomplish a proficiency check 
every 12 months in each type of aircraft. The training programs for 
the second in command, as well as for other members of the flight 
crew, must meet with FAA approval. 

Senator Monroney. Could I interrupt there for a minute. Now 
the pilot in command has to have a proficiency check every 6 months? 
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General Quesapa. Every 6 months. 

Senator Monroney. During the testimony of the Airline Pilots 
Association last week, they were complaining at the difference in this, 
and the burden of their testimony was that if the pilot in command 
was to have it every 6 months why should not the copilots be required 
to prove his proficiency every 6 months? 

Senaral Qursapa. Do you want to answer that, Mr. Bakke? 

Mr. Baxxr. Well, sir, the reason is strictly a matter of emphasis. 
The greater the responsibility of the crew member involved the higher 
level of caution which is exercised in the assurance of his proficiency. 
In the case of the pilot in command, he is the most responsible single 
individual on the aircraft, and it’s for that reason that we have the 
greater degree or the greater coverage so far as proficiency check is 
concerned. 

Even here, however, I should point out that there is a provision in 
our present regulations which permits the air carrier to eliminate one 
of the two annual checks required of the pilot in command in the case 
of air carriers who will provide an approved aircraft simulator train- 
ing program. In other words, what we have said is that for a com- 
plete package of aircraft simulator training throughout the entire 
year, we consider the training value of such a program to be at least 
the equivalent of the second proficiency check, and so the regulation 
says that one of those checks may, in this instance, be eliminated. 

Senator Monroney. That is for a pilot or copilot ? 

Mr. Baxxe. That’s for the pilot in command; the copilot and pilot 
in either case must have not less than one proficiency check per year. 

Senator Monronry. All right. 

General Quesapa. As the committee well knows, it is impossible to 
legislate proficiency overnight. The proposed rules requires the es- 
tablishment of comprehensive training programs by the air carriers, 
and the adequacy of these programs must be reviewed and approved 
by this Agency. The air carriers have already been required to sub- 
mit the curriculum of their training programs for approval. It is 
now necessary for us to review and approve these training programs, 
and this is being done. Thereafter, the programs must be put into 
effect and the actual training accomplished before the pilots in ques- 
tion can be expected to meet the new proficiency requirements. Be- 
ginning January 1 of next year, all pilots utilized as second in com- 
mand by an air carrier must have had the prescribed training and 
must have satisfactorily passed the new proficiency check. There- 
after, they must keep current by passing the proficiency. check every 12 
months. 

Senator Monroney. Let me ask you right there, did you not find 
that some of the proposed schooling and training of the arlines at the 
time the FAA made this proposed rule, were very inadequate and 
bore little resemblance, in some cases, to a genuine school for pilot 
instruction ? 

General Quesapa. Sir, there was a great variance. Some airlines 
had extremely good training programs and some airlines had ex- 
tremely inadequate training programs. This is one of our objectives, 
to bring about a more realistic approach to the problem and a more 
standard approach to the problem and thereby increase public safety. 

Senator Monroney. I know that some are very fine. But as to 
those lines that have not provided it or have not provided it up to the 
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standards that you feel are necessary, then you will continue to insist 
on more standardization and improvement in their flight training? — 

General Qursapa. We will continue to insist upon it, and their pi- 
lots will not be certificated until they conform. 

Senator Monroney. Until the airline has conformed to the sched- 
uled curriculum and basic course necessary ¢ 

General Qursapa. That is correct, sir. 

Before going into the details of our new medical regulations, | 
would like to bring out one important point tothe committee. Noting 
the outcry from some quarters that accompanied issuance of three 
of these rules, any reasonable person would jump to the conclusion 
that our actions were—at the very least—drastic in their effect, 
whether or not they were reasonable in nature. 

At the risk of being charged with accomplishing too little rather 
than too much, I would like to summarize for the subcommittee just 
what these three medical rule changes amounted to. First, the so- 
called designated medical examiner rule simply reinstated a long- 
standing requirement that third-class medical examinations, like first 
and second class, must be conducted by a medical examiner designated 
by the Administrator. This same requirement was actually in effect 
prior to 1945, and had existed for many years. 

Senator Monroney. Let me ask you something right there. We 
had testimony from Dr. Phelps last week in which he referred to the 
man who had written the CAA medical requirements. I think he 
is now employed by the Aircraft Owners & Pilots Association. He 
stated that the rule in effect up to 1945 was chaotic and absolutely 
worthless and that this change was put in to permit the general fam- 
ily physician to give it as the way of solving the medical question. 

Because of this difference in testimony, I would like to have some 
word on what the condition was, why it was abandoned, and if it had 
been found to be chaotic and unproductive when it was governed by 
the certificated or designated medical examiner. 

General QuEsapa. Sir, I would know of nothing that would estab- 
lish it was chaotic. Dr. Goddard will speak to it in a second, and, 
on the contrary, we feel it was not chaotic as far as we can find out. 
I will go into the reason in a minute, but I can say now that, as far as 
we are able to find, the reason for changing in 1945 was primarily be- 
cause of a shortage of medical doctors which occurred during the 
period of the war. 

Have you got any more you would like to add ? 

Dr. Gopparp. No; we are going to discuss this more fully as we go 
along. 

Senator Monroney. All right. 

General Qursapa. Second, the amended medical standards (the rule 
on heart disease, diabetes, insanity, and epilepsy) simply incorporated 
as a clear standard what had been Ceaiaedian administrative prac- 
tice of the Civil Aeronautics Administrator in applying the old rule. 
It affects a very small number of people, who are clearly questionable 
medical risks. 

Third, the so-called age 60 rule was merely to meet the normal onset 
of a pilot aging problem, projected at this time by the passage of years. 
In the exercise of their impartial judgment, the courts have ruled to 
date, in unmistakable terms, that it was a reasonable action. 

I suggest that considerable effort. has been made in some quarters 
to make a mountain out of three molehills. 
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Now let us turn to a discussion of each of these three medical rules 
issued during the past year. 


NEW MEDICAL STANDARDS 


On March 11, 1959, I signed a proposal to amend part 29 of the Civil 
Air Regulations, which contains the physical standards for airmen. 
This proposal dealt primarily with establishment of specific standards 
for certain categories of heart disease, diabetes, epilepsy, and mental 
illness. 

The comments received from interested persons, many of which 
were constructive in nature, were evaluated. 

We were able to accommodate approximately 85 percent of these 
comments in the final rule. It was issued on September 4, 1959, to 
become effective on October 15, 1959, or 7 months after the first notice 
of rulemaking had been published. 

For many years it had been the policy of the CAA Medical Divi- 
sion to deny medical certificates to pilots with known physical defects 
of these types. They were simply not permitted to fly by the Civil 
Aeronautics Administration. The rule actually did nothing more 
than incorporate in specific language the standards that had been ap- 
plied administratively for many years under the more general 
language then in this regulation. 

In issuing the rule, we relied heavily on a study that had been car- 
ried out by the Flight Safety Foundation, Inc., of New York City. 
Funds in the amount of $100,000 appropriated by the 84th Congress 
in 1956 were used to— 
provide an objective evaluation of current medical standards and their adminis- 
tration in light of the ever-increasing activity in the field of civil aviation. 

Their recommendations are contained in a report, “Medical Aspects 
of Civil Aviation,” which was submitted to the Agency in March 
31, 1958. With the permission of the chairman, I would like to 
submit this report to the committee. 

Senator Monronery. That may be received. 

You do not wish it published in the record? 

I am sure it is too long. 

General Quersapa. No. 

With respect to heart disease, diabetes, and certain mental illnesses, 
the Flight Safety Foundation made the following recommendations 
after consultation with groups of medical experts in the respective 
fields of medicine—I am quoting now from parts of the report: 

* * * the following are considered grounds for denial: (@) Diabetes requiring 
insulin or other hypoglycemic drugs for control; (0) established history or 
diagnosis or myocardial infarction, or angina pectoris or other evidence of 
active coronary heart disease which may reasonably be expected to lead to 
myocardial infarction. 

And— 

Applicant shall have no disease of the nervous system or mental, emotional, 
or personality abnormality which would be likely to render him unable to 
perform the duties and exercise the privileges of the grade of airman certificate 
held or sought; history of hospitalization for, or established diagnosis of, a 
psychotic disorder, a severe psychoneurotic disorder, epilepsy, alcoholism, or 
drug addiction are considered grounds for denial. 


In addition to the study just mentioned, we actively sought the 
opinions of various national medical groups. We felt the opinions 
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of professional groups having no vested interest in the field of avia- 
tion would be of particular v value. 

The American Heart Association, the American Diabetes Associa- 
tion, the American Psychiatric Association, the American Medical 
Association, the Surgeons General of the Air Force, Army, and 
Public Health Service were asked to comment on these recommenda- 
tions. 

Their comments along with comments from many other interested 
groups and individuals were evaluated. All of this material is con- 
tained in the Agency’s docket and is a matter of public record. I 
have here for your convenience a copy of that docket. I have also 
prepared a chart which illustrates that the rule was promulgated after 
a 4-year period of study and consultation. With your permission, I 
would like to submit these for inclusion in the record. 

One item which was of great interest to us, and I feel will be 
interest to you, will not be found in the docket—the insurance policy 
of the Aircraft Owners & Pilots Association’s insurance carrier. 
Pilots with the conditions specified in the amendment which we 
adopted are not accepted for insurance under the AOPA plan. To 
substantiate this, I would like to submit for the record a letter from 
the Minnesota Mutual Life Insurance Co., the insurance carrier for 
the Aircraft Owners & Pilots Association. 

Senator Monroney. That will be received and printed in the record. 

The docket will be too long to print in the record and we would 
like to have it for examination by the staff and will return it to you. 

General Qursapa. Thank you. 

(The document referred to follows:) 

THE MINNESOTA MUTUAL LIFE INSURANCE CoO., 
St. Paul, Minn., October 20, 1959. 
Dr. J. W. SMITH, 
Chief, Research Requirements Division, 
Office of the Civil Air Surgeon, 
Federal Aviation Agency, Washington, D.C. 

DEAR Mr. SMITH: Most civilian pilots written by the Minnesota Mutual are 
members of the Aircraft Owners & Pilots Association and are issued a policy 
developed principally for this organization. 

Possession of a current medical certificate issued by the Federal Aviation 
Agency establishes a presumption that the applicant is a good risk. We con- 
sider the risk from the standpoints of crash hazard and natural death. 

With respect to crash hazards we do not make any underwriting evaluation, 
depending on the FAA screening. 

With respect to natural death, we limit our underwriting to consideration 
of impairments that in normal life insurance practice would call for rejection 
or a high extra premium. Commenting on your specific questions : 

(1) We do not accept pilots with coronary heart disease. 

(2) Very few diabetics would qualify. Only controlled diabetics with onset in 
middle life or beyond who require no insulin or only small doses of insulin 
would be accepted. : 

(3) With regard to individuals having a history of psychotic episodes, we 
have practically no experience. If we obtain a history of psychosis, we would 
not issue the life insurance until at least 5 or 6 years have elapsed without evi- 
dence of any recurrence. For some types of psychosis the time interval would 
be even longer. 

A leaflet is atached which explains the policies. You may note on the 
application that we limit our inquiries to height and weight and reference to 
a physician or practictioner consulted for examination or treatment within the 
last 3 years. 

Sincerely yours, 


W. F. LARRABEE, Jr., M.D., 
Medical Director. 
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General Qursapa. I would like to give you some specific examples 
of how the medical condition of a pilot relates to aviation safety. 

1. Heart attack: A 33-year-old pilot-salesman crashed while flying 
in a helicopter near Austin, Tex., on August 19,1959. The pilot and 
his wife were killed. Eyewitnesses reported very erratic flight just 
before the crash. The pilot’s body was submitted to careful post 
mortem examination, revealing a condition of the coronary arteries 
that undoubtedly could have caused sudden death or incapacity. The 
CAB concluded that the probable cause of this accident was “death of 
the pilot from natural causes (heart attack) while airborne.” 

2. Mental illness: In January 1957 a 23-year-old student pilot stole 
an aircraft at gunpoint, forced his instructor out of the aircraft, took 
off, and engaged in dangerously low flying for 3 hours and 45 minutes 
over the business district and outlying areas of Des Moines, Iowa. 
The flight ended when he landed in a field, after taking two home- 
made cyanide capsules which were subsequently vomited before being 
absorbed. His behavior during and subsequent to the flight was 
typical of that found in schizophrenic psychosis. 

3. Diabetes: A 29-year-old commercial pilot was making a 70-mile 
return flight to Pendleton, Oreg. Approximately 50 minutes after 
starting, the Pendleton communications personnel heard the pilot’s 
radio transmit “Pendleton this is 26.” This was repeated several 
times in a voice which the communications personnel described as 
both excited and tired. The message was never completed and at- 
tempts to contact the pilot were unsuccessful. The following morn- 
ing the aircraft wreckage was located 65 miles northeast of Pendle- 
ton. The plane had crashed in a diving attitude with full power. 
There was no evidence of aircraft engine or airframe malfunction. 

Investigation revealed that the pilot had diabetes and was accus- 
tomed to taking 40 units of insulin each morning and 20 units each 
evening. He had not revealed this to the physician who had exam- 
ined him prior to issuance of his medical certificate. Under the facts, 
it was presumed that pilot incapacity was responsible for this acci- 
dent. The apparent mental confusion suggested by the failure to 
complete a simple radio transmission is of the type which occurs 
when blood sugar content is lowered by taking insulin. This can be 
an intermediate state leading to eventual unconsciousness. 

4. Blood pressure: A 41-year-old commercial pilot was reported 
to be openly bragging that his blood pressure was so high that he 
had to stay in bed for 3 or 4 days undergoing medication before 
going to the medical examiner for his certificate examination. Blood 
pressures reported in the several] examinations on file reveal levels 
within normal limits. 

It was difficult to obtain identification of the pilot, but we finally 
got his name. Before appropriate action had been taken, he died 
suddenly of a cerebral hemorrhage after he piloted a charter flight 
from Lima, Ohio, to Chicago, and return. In fact, he became suddenly 
incapacitated by dizziness as he entered his car at the airport parking 
lot just after the return flight. 

An important part of this program is the recently adopted rule 
providing that only designated aviation medical examiners are au- 
thorized to give medical examinations for and issue third-class medi- 
cal certificates. These are the medical certificates required for pri- 
vate pilots. 
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To avoid any misconceptions, first- and second-class medical cer- 
tificates are not involved in this rule, because these certificates were 
already issued only by medical examiners designated by the Adminis- 
trator. Third-class medical certificates have been handled differently 
since 1945, as previously mentioned. 

Section 63 of the “Air Commerce Regulations,” which became 
effective back in 1926, first established the requirement that appli- 
cants “must appear for a medical examination before a physician 
designated by the Secretary of Commerce. * * *” 

This was continued in a revision in 1928 and again in 1940, As you 
can see, this rule—which has incurred such ire on the part of a particu- 
lar group—existed for 19 years before 1945. 

In 1945, the Administrator of the CAA issued an order which pro- 
vided that private pilots could obtain the required medical examina- 
tions from “any competent licensed physician.” This changed the 
orderly system that had prevailed for 19 years to one that was be- 
yond any reasonably adequate administrative direction or supervision. 

While one might normally think that any “competent licensed 

hysician” rene automatically possess the proper qualifications, this 
did not in fact follow, because of the interpretation and application of 
the phrase “competent licensed physician.” This was interpreted to 
mean any person authorized to treat diseases by the laws of the State 
in which he is practicing. Under the standards of a number of States 
this can include practitioners in the category of chiropractors and 
naturopaths—and it does, sir. 

The Federal Aviation Act of 1958 directs the Administrator to 
issue an airman certificate only after he finds among other things, that 
the applicant for such a certificate is “physically able” to perform the 
duties pertaining to “the position for which the airman certificate is 
sought. 

Recognizing the work involved in this, the act authorizes the Ad- 
ministrator to delegate the medical examination of airmen, and the 
issuance of medical certificates, to private persons. The act requires, 
however, that such delegation can be made to only “properly qualified” 
persons, and then only subject to “such regulations, supervision, and 
review” as the Administrator may prescribe. 

Delegation of this authority does not relieve me of my basic re- 
sponsibility, and I consider it questionable under the act if the dele- 

ration is made on any basis other than ascertaining the specific quali- 
ations of the individual, and under procedures which insure proper 
supervision and administrative control. 

Neither of these is possible where hundreds of thousands of un- 
known persons are given a blanket delegation of authority. This is 

articularly so when a person’s qualifications are determined by the 
appenstance of each State’s licensing laws for medical practitioners. 

We also had the problem of making adequate dissemination of the 
information and procedures necessary to apply our medical standards 
onan informed basis. Uniformity in application of the standards did 
not exist. Appropriate supervision was not possible. We fell strong- 
ly that these deficiencies can only be overcome through use of an “all 

esignated” system. 

We believe the medical fitness of pilots should not be ignored and 
certainly deserves as much attention as the airworthiness of the air- 
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craft. Yet, the periodic examination of aircraft to determine air- 
worthiness has been much more carefully controlled. Out of many 
qualified aircraft mechanics whose competence to act as mechanics is 
certified by the FAA, only selected mechanics—who must meet a spe- 
cific additional qualification—are permitted to certify as to the air- 
worthiness of aircraft. 

In addition to being competent in their technical field, they are 
subject to the control and supervision necessary to assure repsonsive- 
ness to the Agency’s safety goals where airworthiness is concerned. 
This system is clearly more capable of proper administration than the 
system that was in use for determination of the physical fitness of 
private pilots. 

Much of the opposition to the designated examiner rule we have 
adopted stems from a philosophy which would ignore the medical 
condition of the pilot in significant areas. A recent case graphically 
highlights how wrong this can be. 

On January 31 of this year, a 48-year-old private pilot took off 
from an airport at Compton, Calif., in a small single-engine aircraft. 
Shortly after takeoff a midair collision was avoided by the narrowest 
margin—so narrow the pilot was described as unconscious while air- 
borne. 

The aircraft crashed in a shopping center. He struck an automo- 
bile, killing the occupant, coming to rest in the shopping center as 
flaming wreckage, and Dr. Goddard will show you the photographs 
of it. 

Dr. Gooparp. Mr. Chairman, this is a photograph taken at. the scene 
of the accident shortly after its occurrence. This is the vehicle in 
which the person who was killed was seated when the aircraft came 
over and crashed into it and then came to rest beyond the vehicle. 

The second photograph which we have, I think, illustrated even 
more dramatically the potential of disaster in events of this type. 
One can see the nearness of this aircraft to the shopping center itself, 
this being the curb line. 

In addition to these two photographs I would like to also pass up 
to the committee photographs, photomicrographs, with your permis- 
sion, of the coronary arteries of this pilot. These were obtained as a 
part of our postmortem examination carried out by the local 
authorities. 

Mr. Murpuy. Could this accident have happened if the pilot had 
been examined by a designated medical examiner ? 

Dr. Gopparp. I think that this would be difficult to say categorically 
yesorno. We would like to think that it would be less likely to occur. 

Senator Monroney. Well, let’s get it down specifically. 

This pilot would have been required to have had an electrocardio- 
graph? 

Dr. Gopparp. Not in this instance, as a private pilot he was not 
required to have an electrocardiograph. 

General Quesapa. Sir, this pilot had had a heart attack before 
this and was treated. Our point is that he should have told this to 
his medical examiner. If the medical examiner were interested as 
we hope they will be, in aviation, per se, we assume he would have 
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been more inquisitive and been privy of this medical history in which 
this individual had had a previous heart attack. This is a 
presumption. 

Senator Monroney. I am sympathetic with the desire of making 
sure we get all the information on these medical cases. I am con- 
cerned as to whether, by the mere designation of a medical examiner 
und even though he may be completely eager to run things down, 
whether these things can be traced back as to whether he had had 
previous history of a cardiac ailment. Obviously he would probably 
be going to a physician with whom he had no relationship whatever 
as a patient. 

Dr. Gopparp. I think he can, Senator. I think the designated ex- 
aminer can track these things down. As Mr. Quesada has indicated, 
first of all he is interested enough to take a more detailed history. 

In this particular case 1 would like to point out that the man did 
not go to the person from whom he was receiving treatment for his 
heart ailment. He went to an ear, nose, and throat specialist who 
had treated him on and off over a period of 13 years, and I would 
not want to leave the impression that any system is 100 percent fool- 
proof and people can avoid detection. 

I simply say that the designated examiner will evince a greater 
interest in the pilot and attempt to track these things down. 

We also will be interested in this from this point of view. We 
have a mechanism by which the information the family physician 
possesses can also be fed into this system and evaluated along with 
the data obtained from the examination by a designated examiner. 

Senator Monroney. Well, class I and class II pilot have to take 
an electrocardiogram. 

Dr. Gopparp. Yes, class I only, ATR holders. 

Senator Monroney. Do you know of any insurance company that 
will take you for even as much as a thousand dollar policy without 
an electrocardiogram ? 

Dr. Gopparp. I believe there are, Senator, there are quite a few 
companies that will insure you with an examination conducted by 
their own examiner without an electrocardiograph, unless his examina- 
tion reveals some possible abnormality. 

Senator Monroney. ‘This, then, is a designated doctor by the insur- 
ance company ¢ 

Dr. Gopparb. Indeed. 

Senator Monroney. I can’t go to my own family physician and say 
“Take it or leave it.” 

Dr. Gopparp. No, sir; most insurance companies, I think, in fact all 
of them, with the exception of those who may sell by mail, have a 
designated medical examination. 

I used to carry out such examinations for insurance companies. 

Senator Monroney. Do insurance companies have any way of 
checking family doctors or others that might have knowledge of con- 
cealed information of previous conditions? 

Mr. Gopparp. My recollection is, sir, that the insurance companies 
also have a provision in the application which entitles them to check 
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with the family physician or persons having treated this individual 
within the prevous 5 years, which is the usual specification. 

Mr. Mcurrny. Couldn’t that be provided for in the forms which the 
FAA makes up for the third class pilot? 

Dr. Gopparp. Yes, sir; it is provided for. That is what I meant 
when I said we had the opportunity to avail ourselves of the data 
which the family physician may possess on a given individual. 

Mr. Murpuy. In the case of a diabetic, a commercial pilot, cited on 
page 18 of this statement, is that a case where that pilot took an ex- 
amination from a designated medical examiner ? 

Dr. Gopparp. Yes, sir; he would have had to have taken one from a 
designated examiner because at that time class I and II were required 
to take them from designated examiners. 

Mr. Murpuy. Did this condition slip by ? 

Dr. Gopparp. Yes, sir; it did. As I indicated earlier, no system is 
foolproof. I think that in reviewing what has gone on before, I found 
many evidences of inconsistencies, and I feel that one of the major 
Serer has been the lack of opportunity to provide training to the 

esignated examiners. 

Senator Monroney. I think it would be interesting for the record, 
because for several years I was associated with CAA in its difficulties 
in trying to establish some type of uniformity in medical services, to 
put in the ee Mr. Pyle can furnish that—what kind of 
a medical staff the old CAA had, and what facilities it had for provid- 
ing for these medical examinations, and what was available, particu- 
larly in the field of private pilot examinations. 

Mr. Pye. It will be furnished for the record. 

Senator Monroney. You don’t have that at the present time? 

Mr. Pyte. No, sir. 

Senator Monronry. Do you remember how many people were em- 
ployed? Not that mere numbers are indicative, but it certainly shows 
some attention that was not being paid, I felt for many years, under 
the old plan when it had to clear through the Department of Commerce 
budget, and found not much space in that great Department for any 
expansion of the CAA activities. 

Mr. Prue. Mr. Chairman, I can put it this way: The staff was 
totally inadequate for the job at hand. I can furnish the specific de- 
tails, unless Dr. Goddard has them now. 

Dr. Gopparp. I do not. 

Mr. Pyxe. We will furnish you with a complete record. 

IT would like to go on record as pointing out that the staff was in- 
adequate, we didn’t have an adequate program, and for this reason, 
just such a situation as was described here, and particularly the com- 
mercial pilots, was slipped through. We had no training program, 
for example, for designated medical examiners. This is a must. We 
cannot control] this situation unless we have an adequate program to 
make available to the doctor the information that he requires to carry 
out our special requirements, and to look for those areas which are 
potentially dangerous. 
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CAA MEDICAL DIVISION PERSONNEL AS OF AUGUST 9, 1957 


Medical personnel: 
Stovall, Dr. W. R. 
Smith, Dr. John HE. 
Reighard, Dr. H. L. 
Bruyere, Dr. Paul T. 
Pascoe, Dr. Sam C. 

Scientific personnel: 
King, Dr. Barry G. 
Spealman, Dr. C. R. 


McCormick, Malcolm M. 


Other personnel: 
Corinne Lawson 
Lewis, Lorna G. 
Lopez, C. O. 
Moga, Marion M. 
Booth, Claris B. 
Richardson, Mary 
Wooster, Mary H. 
Abell, Margaret V. 


Crawford, Frances W. 
Dalbow, Theodore L. 
Delany, Alice DB. 
Dorsey, Barbara U. 
Goheen, Helen E. 
Hiley, Walter M. 
Lee, Geraldine E. 
Millard, Helen A. 
Rhymer, Reeves R. 
Travers, Mary H. 
Wathen, Frances P. 
Wood, John 

Kassel, Rachel 
McClanahan, Thelma 
Weinmann, Ruth A. 
Yates, Ida May 
Cherry, John C. 
Quinlan, Ruth E. 


1097 


Total: 34. 


Senator Monronry. We had testimony the other day from Dr. 
Phelps and others where, in the screening that you have done through 
your Civil Air Surgeon on the temporary licenses given by non- 
designated physicians, that in a great number of cases you found 
that the men who were given temporary licenses were not entitled to 
have them. But it also revealed, as Dr. Phelps pointed out, that the 
examining physician did pick up the deficiencies in his examination 
and the screening by the headquarters staff brought about the denial 
of a permanent certificate. It had been arranged in the past that it 
would be possible to require the specific examinations and that while 
the ordinary physician, nonlicensed or nondesignated physician, might 
not be able to evaluate whether the pilot is or is not competent to 
continue flying, that would come into headquarters and thereby be 
screened and catch these deficiencies. 

Dr. Gopparp. I think it goes beyond just evaluating whether the 
individual pilot is competent or not competent to fly an aircraft. The 
physician in carrying out a physical examination may note on the 
record the existence or absence of certain abnormalities. 

Oftentimes there is a wide difference of opinion as to what consti- 
tutes an abnormality. And these physical examination reports will 
show variance. I think there is a direct relationship between the 
degree of interest 2 physician possesses in this field and the type of 
detailed examination and report that he will conduct. I have per- 
sonally experienced this on both sides of the fence, both as a private 

hysician and working in certain areas in highway safety in New 
Fork State where I had to accept the reports from private physicians 
and review them, I have found these inconsistencies, and I would 
say that in my own practice as a physician about 10 years I often 
wasn’t impressed by what was asked for or needed, and many times, 
frankly, the physician is placed under groat pressure by an indi- 
vidual whom he treats, and members of his family whom he also 
treats, “Will you please sign this so I can get my license,” whether 
it be a driver’s license or a pilot’s license. 
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Senator Monroney. In this testimony, further, which we have had, 
it was pointed out that you also found considerable error in the des- 
ignated payers who had certified persons and had later been 
found to be ineligible. 

Dr. Gopparp. Yes, sir; the designated physician I wouldn’t hold up 
as immune from error, but I think he has done remarkably well con- 
sidering the fact that he has had almost no contact at all with the 
agency “that designated him. And it has been most discouraging to 

many of these individuals who really have had a sustained interest 
in aviation safety over the years, that the agency has done so little in 
terms of training courses or just the simple matter of getting out a 
monthly bulletin to keep them informed as to what is new. 

Senator Monronery. Is it the fact that it would be difficult to get 
doctors to specialize in aviation medicine to meet the requirements 
that the Agency seeks to put in for improved medical evaluation if 
anyone, regardless of his interest in aviation, or his willingness to 
take a refresher course of a week or two, or to install certain types 
of equipment, if the pilot had his choice of going to any one of a 
hundred uninterested doctors for merely the examination which the 
testimony today I think indicated required only a $10 fee, and 
going to a man who was known to be the designated physician and 
who had specialized in this matter, you would have a difficult time 
establishing the kind of designated medical examiners that you con- 
template by this regulation ? 

Dr. Gopparp. That is true, Senator. 

I don’t believe we are Jooking for specialists in aviation medicine. 
I can state categorically that we are not looking for these to the 
exclusion of all others. We, of course, will welcome them along 
with other physicians who evidence an interest in aviation medicine. 

I think you would be interested to learn that since this rule has 
been proposed we have received letters and applications from over a 
thousand physicians who wish to be designated. These are coming 
in at the rate of over 50 a day here in Washington, and I checked 
by phone with the regional office, and on the west coast they have also 
been receiving them at about the same rate. 

We have at the present time 2,106 of these individuals available, 
and we are processing additional ones. I think that we will have 
little or no difficulty with this major problem of distribution that 
has been cited by those who oppose the rule. 

General Qursapa. I think there is a point that you made, Sena- 
tor, that deserves to be brought out more clearly than I think Dr. 
Goddard accepted. The very fact that all examinations will be given 
by designated medical examiners will in itself encourage the desig- 
nated medical examiners to take greater interest and become better 
equipped, because they can see, among other things, that the pilot 
must come to them. I think the total result would be to encourage 
them, rather than to discourage them, as I think you have indicated. 

Senator Monroney. As we heard this morning, I think in Indiana 
at least the fee was only $10. You can’t get a sore throat treated 
for $10 in some places. These men will have to have some kind of 
a love and affection for or a keen interest in aviation if you expect 
them to really read up and to keep current with the various things 
that are happening in aviation medicine. Is that the -— idea? 

General Qursapa. That is absolutely correct, Senator. I don’t 
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think this can be really argued rationally that by the designating of 
medical examiners that it will itself encourage this interest in it. 

You might be interested in knowing that we have put out a rule 
or about to put out a rule as a result of our investigation that will, 
instead of increasing the amount of equipment that the designated 
medical examiner must have, in fact decrease the monetary cost to 
him because we are getting rid of some of the old and antiquated 
junk that they are required to have and bring it up to date by the 
application of modern techniques. 

If I recall correctly, one of the things we are throwing away is 
the push-and-pull string. I remember pushing and pulling this string 
25 years ago, and now to find that pushing and pulling these strings, 
by the use of strings 

Dr. Gopparv. Howard Goldman depth perception. 

General Qursapa. To require this now seems to me ridiculous, and 
we are changing it. The substitute is much cheaper. 

Dr. Gopparp. And doing a better job. 

Senator Monroney. We had some testimony this morning about 
the use of yarns which have a tendency to fade and get a little dusty 
sometimes, that that is being thrown out. Now, if there is a question 
on the determination of red, green, or orange lights that they give 
those in actual flight test with an inspector; is that correct ? 

Dr. Gopparp. This is correct, sir. I think you would also be in- 
terested to learn that we are carefully considering the possibility of 
eliminating color vision deficiencies as a basis for disqualfication. I 
say we are considering this. We are looking at all of these old stand- 
ards and trying to modernize them, and in the process of this mod- 
ernization some of these will fall by the wayside. This may well be 
one. 

Senator Monronry. In other words, if there are devices for wave- 
offs and all that did not require color, then many men who today 
are disqualified from flying otherwise by color blindness could be 
eligible to fly; is that correct ? 

Dr. Gopparp. This could be correct. But as a practical matter, 
we now issue a waiver in most instances for individuals with color 
deficiencies. 

Senator Monroney. You may proceed. 

General Qursapa. An autopsy—referring to this accident—revealed 
occlusions in coronary arteries, with a recent hemorrhage in one. 
The evidence indicated that the occlusions had occurred long enough 
in the past for large areas of heart muscles to have been replaced by 
scar tissue. The pilot was found to have died of a heart attack. 
From the circumstances, he was probably unconscious or dead shortly 
after takeoff and before crashing in a shopping center killing a com- 
pletely innocent motorist. 

The pilot had been examined for his last-issued medical certificate 
just 4 months before this tragedy. The examination was performed 
ty a physician who was not an FAA-designated examiner, but who 
had known the pilot for at least 13 years and had treated him at 
numerous times for minor ailments. The physician stated that, ex- 
cept for minor ear complaints, he had always considered this patient 
to be in good general health. On the medical examination form, 
the pilot signed a declaration that he had never had heart trouble 
and that the only medical care he had received in the preceding 5 
years was for a minor ear complaint in 1953. 
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The nature of the findings at autopsy indicated a condition which 
should have produced difficulty requiring medical attention. This was 
emphasized further by finding among the pilot’s effects two types of 
medicine commonly prescribed for patients with coronary heart dis- 
ease. A search was made by the Civil Aeronautics Board for evidence 
of prior medical care for heart disease. 

Investigation eventually located a physician who had been treating 
him since late in 1958 for angina pectoris, the pain-producing symp- 
toms of coronary heart disease, It was learned that these symptoms 
had been present for at least 4 to 5 years prior to 1958, and that he had 
seen several physicians during that time. 

There is one matter I would like to clarify before leaving this sub- 
ject. We have stated on several occasions that the action taken by 
the former CAA in 1945 was taken, in part, because of a shortage of 
doctors due to the war. You may recall that, at a prior session in 
these hearings, a letter from a Mr. John H. Geisse, which appeared in 
the AOPA Pilot magazine for January 1960, was read and contained 
the statement “The shortage of doctors was not an issue. * * *” 

This statement in Mr. Geisse’s letter has been used by some people 
in an attempt to prove that the statement made by the FAA was false. 
This so-called lie has been used to characterize the nature of the 
agency’s actions and the conduct of its personnel. Those responsible 
for this publicity apparently did not make any effort themselves to 
check the facts. If they had, they would have found that our files 
contain a release, dated April 6, 1945, issued by the CAA and bearing 
the name of Mr. T. P. Wright, then Administrator of the CAA. The 
release announced that the procedure for medical examinations for 
private pilots had been changed to permit examinations by “Any com- 
petent, licensed physician” and contained the following statement : 

“Several plans previously have been submitted to ease the require- 
ments for the persons who want to learn to fly. Scarcity of medical 
examiners especially designated by the CAA has caused complaints, 
and the war has heightened this problem.” 

The release goes on to state that the new procedure “will greatly 
increase the availability of physicians for this purpose.” 

I would like at this time to ask the civil air surgeon to explain 
several charts to the committee, which will further clarify the reasons 
for our adoption of the medical examiner rule and also why we feel 
it will not impose any undue burden. 

Dr. Gopparp. This first chart, Mr. Chairman, shows the number of 
examinations performed by the designated and nondesignated exam- 
iners for a period of 1 year. The designated physicians carried out 
137,003 examinations, including 26,110 class TIL applicants who were 
examined. There were 84,243 applicants examined by the nondesig- 
nated examiners. 

Mr. Murruy. Doctor, would this be an average each year? Ap- 
proximately 100,000 or more class III pilots will have to receive 
examinations each year? 

Dr. Gopparp. Yes, sir; this would be approximately correct, be- 
cause—— 

Mr. Mourrny. And you have what? Two thousand designated 
medical examiners? 

Dr. Gopparp. 2,106 now, with a thousand additional applicants on 
file. 
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Dr. Gopparp. The second chart simply illustrates the differences in 
the rates of denial to individuals who were not physically qualified at 
the time of the examination. The nondesignated physician denial 
rate at the time of examination was 84 percent for the years studied. 
The designated physicians issued in 80 percent of the instances certifi- 
cates erroneously. 

Mr. Murruy. Give us the numbers instead of percentages. 

Dr. Gopparp. The numbers involved in this, there were in the group 
examined by the nondesignated physicians 606 individuals who did 
not meet the qualifications. There were 504 of these individuals, or 
84 percent, as I have stated, who received valid certificates. The 
designated physicians issued—there were 135 individuals who were 
not qualified, and 40 individuals erroneously received certificates. 

Senator Monronrey. How many were qualified by the designated 
physicians? 

Dr. Gopparp. 135 not qualified, but in that case only 40 received 
certificates when they should not have. 
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Dr. Gopparp. This third chart illustrates the present distribution. 

Senator Monroney. Just one moment. We are off on your figures. 
It is confusing to try to translate. 

Mr. Morpuy. First, you gave a total figure of 606—— 

Senator Monronry. That is the 100 percent. 

Dr. Gopparp. No, sir. The 606 referred to the total number of in- 
dividuals examined by nondesignated physicians who did not meet 
the physical standards in effect at that time. Of these 606, 504 were 
erroneously issued medical certificates. 

Senator Monronry. Then the 606 issues 100 percent? 

Dr. Gopparp. Yes, sir. 

Senator Monronry. And the 504 were those who had been errone- 
ously given certificates ? 

Dr. Gopparp. Yes, sir; or 84 percent of the total. 

Mr. Murruy. Is that 504 out of 84,243? 

Dr. Gopvarp. No, sir; that is 504 out of approximately 24,000 air- 
men whose certificates were in question. The total number of class III 
applicants at that time was 110,000. Our present rate of denial for 
all classes is six-tenths of 1 percent. So this would be in proportion 
to that part of the total applicants that the 110,000 represented. 

Senator Monroney. These are samplings, is that right? 

Dr. Gopparp. No, sir; this was a hundred percent sample of those 
who applied for certificates, did not meet the standards that were in 
existence at that time, and they were ultimately denied. But in the 
intervening months they continued to fly. 

Senator Monroney. Give me the designated figure, the 100 percent. 

Dr. Gopparp. There were 606 individuals examined by designated 
physicians. 

enator Monroney. I thought you gave me that. How did they 
happen to come out the same? 

r. Gopparp. I am sorry; it was 135 who failed to meet the stand- 
ards. 

Senator Monroney. What would be the 100 percent, and then we 
will take the others ? 

Dr. Gopparp. 135. 

Senator Monronry. That is the total? 

Dr. Gopparp. Yes, sir. 

Senator Monroney. And you had how many who failed to meet 
the standards by designated physicians? 

Dr. Gopparp. 135 was the 100 percent of those who failed to meet 
the standards. I am sorry. The total number examined by desig- 
nated physicians, if you are seeking that number, was 

Senator Monroney. I want the figure that relates to the 606 in the 
nondesignated ¢ 

Dr. Gopparp. 135. 

Senator Monroney. That is 135? 

Dr. Gopparp. Yes, sir. 

Senator Monronry. And those who failed to meet the standards? 

Dr. Gopparp. Forty. 

Senator Monroney. Thank you very much. I want that. 

Dr. Gopparp. The next chart shows the present distribution of 
aviation medical examiners. 
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Dr. Gopparp. There are 2,106 of these individuals, geographically 
distributed across the United States and abroad. This overlay indi- 
cates—and I appreciate it is difficult to see—the present location of 
airports used in the general aviation field. We are attempting to 
approve what might appear on this chart as inadequate distribution. 

As I mentioned, we have a thousand applications we are now proc- 
essing, and I suspect we will have many more to be received. 

Mr. Murruy. Do you have any figures showing the relationship 
between designated medical examiners to private pilots in a particu- 
lar State, as, for example, South Dakota, North Dakota, Montana, 
Alaska, Nevada? 

Dr. Gopparp. Yes, sir; we do. It will take me a minute to get this 
from the file. We have it available. 

Mr. Mureny. You can put that in the record. 

Dr. Gopparp. I will be happy to submit it for the record. 

Senator Monroney. That will be State by State / 

Dr. Gopparp. We can provide it State by State. 

Senator Monroney. As to the number of class III pilots in resi- 
dence in States, and as to the number of medical designated medical 
examiners ? 

Dr. Gopparp. Yes, sir; we will provide it. 
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Number of Active air- 
designated | Active pilots craft 
examiners 
26 3, 769 635 
21 2, 877 1,179 
19 4, 252 908 
21 2, 631 826 
243 47, 068 8, 556 
38 5, 151 1,021 
ll 4,112 522 
5 855 221 
8 1, 287 345 
61 14, 669 2, 239 
32 5, 756 915 
ll 631 lll 
25 2, 423 664 
386 20, 217 3, 801 
44 9, 704 1, 991 
59 7, 819 1, 638 
57 7, 556 1, 923 
20 3, 202 530 
18 4, 609 1, 100 
9 1, 601 324 
12 3, 742 25 
33 7, 053 905 
57 13, 528 2, 833 
58 9, 720 1, 999 
27 2, 298 654 
42 8, 231 1, 651 
36 2, 797 974 
34 3, 828 1,177 
10 1,346 314 
9 1, 164 181 
47 9, 268 1, 292 
22 2, 743 719 
145 20, 100 3, 240 
36 6, 245 1, 168 
23 | 1,912 623 
71 16, 558 3, 076 
36 6, 583 1, 437 
45 5, 365 1, 342 
73 15, 451 2, 499 
6 973 145 
21 2. 409 383 
21 2,449 257 
19 4, 070 765 
99 25, 614 5, 935 
16 3, 153 442 
4 665 109 
28 5, 732 916 
61 9, 388 1, 764 
14 2,075 364 
49 6, 541 1, 494 
17 1, 279 400 
1, 986 352, 469 | 69, 632 
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Active air- 
man, student 
and private 


2, 574 
2,173 
3,171 
1, 881 
34, 275 
3, 329 
2, 717 
503 
797 

8, 811 
3, 608 
368 

1, 824 
14, 626 
7, 582 
5, 831 


16, 091 
2,115 

457 

3, 761 

6, 392 

1, 539 

4, 942 

994 


246, 556 





General Quersapa. It might be of interest to note that the ratio 
of designated medical examiners to: private pilots is eight times the 
ratio of doctors to people in the United States. 

Mr. Murpuy. Is it correct that there is still a shortage of doctors 


in the United States? 


General Quesapa. I wouldn’t know. 

Mr. Mourrny. Is that a fair statement ? 

Dr. Gopparp. It is the opinion of most experts that there is a 
shortage of physicians for the general needs of the public. 
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Dr. Gopparp. In this chart we show that each of the designated 

hysicians—with the present rate of designation being 2,106—would 
fava 127 class III airmen to examine. The general ‘physician who 
takes care of all of our medical needs must care for 1,071 persons. 

Mr. Murpnuy. This would depend on where the medical examiner 
was located ? 

Dr. Gopparp. Indeed, it would. 

General QursapA, This is the Nation’s average. 

Dr. Gopparp. We will provide for the record the material requested. 

General Quesapa. May I go on, Mr. Chairman ? 

Senator Monroney. Yes, sir. 

General Quesapa. Age 60 rule. Returning now to my prepared 
statement, Mr. Chairman—I mentioned previously that one of the 
actions we found it necessary to take was establishment of an age 
limit of 60 for pilots engaged in air carrier operations. This was 
issued on December 1, 1959, and became effective on March 15, 1960. 

The regulations have, for many years, provided a minimum age of 
23 for an airline transport pilot rating. They have never provided 
a maximum age, strange as that may seem. 

The lack of a maximum age provision can be explained on the 
basis that, in the earlier years of aviation, the airline pilot group was 
young. This remained true even up to the time when airlines assumed 
a significant place in the transportation of passengers. But, as avia- 
tion. grew older, so did the pilots. By March 1960 there were some 
40 pilots over age 60 engaged in flying air carrier aircraft. One was 
over 65. We estimated that by 1967 the number of such pilots over 
age 60 would have grown to 250. These facts must be considered in 
light of a situation in which the prevalent seniority systems in the 
airlines give these very pilots preference in the assignment of the 
largest, highest performance aircraft, including the jets. 

Passengers who travel on the airlines have no choice in picking a 
pilot. This is one reason why the Congress, in enacting the Federal 
Aviation Act and the prior Civil Aeronautics Act of 1938, authorized 
and directed the Administrator to make classifications of safety stand- 
ards, regulations, and certificates appropriate to the differences be- 
tween air transportation and other air commerce, and further directed 
the Administrator to give full consideration to the duty resting on air 

carriers to perform their services with the highest possible degree of 
safety in the public interest. 

Faced with the pilot aging problem, we turned to every appropriate 
source for facts to guide us. We examined accident records to deter- 
mine whether age may have been a contributing cause in prior acci- 
dents. Our statisticians told us that there were too few accidents and, 
more important, too few older pilots to establish any correlation. We 
studied the medical records of the older airline pilots. These were 
inconclusive, again because of the limited number. 

We turned to other sources. One of the largest industrial com- 
panies has for many years carried out medical studies on its employees 
which were very significant. They required every employee over 30 
years of age to take : a physical examination once a year, and those over 
50 twice a year. They found that the frequency of sudden incapaci- 
tation due to heart attacks and strokes increased dramatically after 
age 60. They also found that, despite careful medical examinations, 


52355—60—pt. 3-22 
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including electrocardiograms, 85 percent of those who had heart at- 
tacks showed nothing on their previous examination which could have 
predicted this catastrophic event. 

From other studies, carried out by the Public Health Service, we 
learned that the general population of white males also showed a 
marked increase in fatalities due to heart attacks and strokes after age 
60. 

I mentioned that medical science cannot pinpoint the exact chrono- 
logical age at which a man’s capacities have deteriorated to the point 
where he becomes a hazard to safety. Nevertheless, to state the ob- 
vious, people do get old. I think we all know what being old means. 

We did not think that, for lack of scientific accuracy, we were com- 
pelled to sit helplessly by while thousands of passengers boarded 
transport jet aircraft to be flown by pilots approaching ages 65, 70, or 
75. We did not think that we were discharging our responsibilities, 
if we left the question of when a pilot is too old to fly to each individ- 
ual pilot. 

Despite an individual’s ability to meet certain physical and medical 
standards, a relative group risk, of unknown but potentially very 
dangerous dimensions, remained. As we grow older, certain func- 
tions undergo changes—our reflexes slow up; our vision deteriorates, 
particularly our night vision; we are more susceptible to heart attacks 
and strokes; our resistance to fatigue is lessened, our ability to adapt 
to new things and new situations decreases; our hearing often’ de- 
teriorates; and, as we all well know, our habit patterns tend to become 
more fixed. The list could be made almost endless. 

Fortunately, not all of these changes occur simultaneously. 
Rather, a gradual process sets in, which can vary greatly from indi- 
vidual to individual. The specialists in the medical field point out 
that physiological age differs from chronological age. One man may 
be only 40 years old, yet have the arteries and heart of a man of 65— 
or vise versa. 

They point out that the body can compensate for many of these 
deficiencies. We substitute judgment and experience for slower re- 
flexes. We guard against unusual exertion. We supplement our 
natural faculties with glasses and hearing aids. The experts stress 
that the body, just like any machine, has limits; and compensations 
cannot always make up for the changes produced by aging. 

The sum and substance of what the experts can tell us is that, at 
some point in life, our ability to perform complex tasks is seriously 
affected. This has a direct bearing on the selaiaen of safe operation 
of aircraft in our crowded, complex, and sophisticated flight 
environment. 

The foreign air carriers were asked what their policies were on 
maximum age. Only two of the major foreign companies permit 
their pilots to operate beyond age 55—and in both these cases the 
maximum age is 60 years. 

The Airline Pilots Association was the source of some interesting 
information. It would appear that it has also recognized that age 
imposes certain limitations. Back in 1933, the association sought a 
pay raise through arbitration. I would like to read to you what. it 
said at that time. 


It is our contention that if a pilot reached the age of 45 in active airline 
flying, he is approaching the end of his flying career, except in exceptional 








REVIEW OF THE FEDERAL AVIATION ACT 1111 


cases. It is commonly known that a man’s eyesight begins to fail around the 
age of 50 and his nervous reactions slow up—all of which brings about a con- 
dition in a pilot that makes him undesirable for airline flying. In short, it is 
a young man’s game. 

We, of course, do not feel that any organization should be held 
forever to a belief it reached 27 years ago. However, in 1946, it again 
stated essentially the same belief. The then president of the associa- 
tion, Mr. Benke, summed it up by saying: 

Surely men will fly, certain of them longer than others; and, some may reach 
considerably over the age of 50, but let no man tell you that flying isn’t a young 
man’s game, because it is. 

In 1959, the association ee longer vacations and testified be- 
fore the National Mediation Board on August 25 that longer vaca- 
tions were needed : 

* * * T would say most important of our considerations is the fact that the 
scheduled airline traffic picture in operating these trips in and out of high- 
density areas with the tremendous differences in speeds of aircraft aloft, and 
complicated procedures, puts much, much greater psychological and emotional 
loads on the pilots than it did in the earlier days with slow equipment and less 
crowded airways; necessitating greater periods of recuperation, particularly as 
the man’s experience and age increases, because of the additional burden put 
on his physiological being. * * * 

Even more recently the association asked its membership: “Why 
put in an ‘age 60’ provision?” This did not refer to our proposal, 
but was brought up in a booklet describing its new disability insur- 
ance program. In commenting on why the insurance plan would 
terminate at age 60, it stated: 

Pilot retirement plans are computed so that benefits are fully matured at 
age 60. If you are disabled at the time you are eligible to receive full monthly 
benefits under your pension plan. * * * Realizing this, we decided paying bene- 
fits after age 60 under this plan was adding needless cost to it. 

I bring this to your attention so that you will be aware, as we now 
are, that the pilots, the companies, and the Air Line Pilots. Association 
have, over the years, thought of age 60 as a logical age for retirement. 

There is no doubt that airline pilots are vitally interested in safety. 
They often give of their free time to study operational problems, 
help in accident investigations, and contribute in many other ways. 
They recognize they must meet the physical standards which we set. 
When they fail to do so, or attempt to conceal a disability, the potential 
for disaster is ever present. I would like to cite just one case to il- 
Iustrate this point. 

A 30-year-old airline captain recently went to one of our designated 
medical examiners to have an electrocardiograph taken. These are 
required once a year after age 40. The examiner sent it to our re- 
gional flight surgeon, with a note saying that this man apparently 
had some functional disturbance because his heart rate was different 
at the wrist than at the apex of the heart. 

This indicated to him a potentially serious heart disorder, which 
was confirmed by one of the specialists on our Washington staff. The 
pilot was grounded and asked to have a thorough study of his heart 
condition made by a heart specialist. While in the hospital for study, 
his heart stopped beating. The doctors got it started on two occasions 
by pounding on his chest. Several weeks later, again in the hospital, 
his heart stopped. This time, the doctors had to cut his chest open 
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and massage his heart for several minutes. The man was critically 
ill for several days. 

We subsequently learned he had been under treatment by his private 
physician for 2 years for this heart condition. His doctor said that 
the pilot had, on the basis of his past history, suffered from an irregu- 
larity of the heart for about 8 years. We estimate that during this 

eriod over 48,000 passengers had been exposed to the risk of human 

ailure. 

This happened to be a case involving a younger pilot. The chances 
of sudden incapacitation increase greatly as age progresses. 

We are naturally concerned with the possibility of sudden total 
incapacitation in the cockpit. We are as much concerned with the 
less dramatic deteriorating changes in multiple psychological and 
physiological functions which are vital components of the skills re- 
quired to pilot aircraft safely. These deteriorations begin sometime 
after the attainment of maturity and continue unrelentingly until 
death. One need only be in the cockpit during the landing or takeoff 
phase, or some other critical phase of flight, to see what is required 
of the pilot. We know that isolated failures in aircraft systems have 
resulted in major catastrophes. We are equally concerned about just 
such failures in pilots who have been subjected to the ravages of time. 

Before our regulation became effective, several suits attacking the 
validity of the regulation were begun in the Federal courts here in 
Washington and in New York. Three opinions have so far been 
handed down by three courts in these cases. These opinions, which 
sustain the Agency’s position, are all more eloquent than I could be. 

In the U.S. District Court for the District of Columbia, Judge 
Youngdahl’s opinion states: 

On the record before it, this court is of the opinion that the regulation here 
attacked was promulgated in a valid exercise of validly delegated congressional 
power and that the regulation is reasonably related to the achievement of the 
Administrator’s purpose and duty: the promotion of safety in air commerce. 

In the U.S. District Court for the Southern District of New York, 
Judge Bicks’ opinion states: 

Any attempt to weight the countervailing conisderations of dollar loss to the 


approximately 40 pilots against the public safety in air carrier operations 
borders on vulgarity. 


And further: 


While the courts will not hesitate to strike down regulations not authorized 
or illegally promulgated, they will not attempt to substitute their judgment for 
that of the administrative agency. We deal here in an area where the public 
safety is in a very real way involved. The outstanding expertise of the Ad- 
ministrator, the apparent eareful study dedicated to the problem and a proper 
regard for the separation of powers between the judicial and administrative 
branches of our Government, suggest that interference with the effective date 
of the regulation would be usurpation. 


Judge Bicks’ denial of plaintiff’s motion for a temporary injunc- 
tion was appealed to the U.S. Court of Appeals for the Second Cir- 
cuit. After a hearing, three judges of that court handed down a 
unanimous opinion on April 21, 1960, upholding Judge Bicks’ ruling. 
These three judges said : 


Plaintiffs assert that the age 60 limitation is arbitrary and discriminatory 
and without relation to any requirements of safety. For purposes of judicial 
review, such an argument must mean that the Administrator had no reasonable 
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basis for his exercise of judgment. * * * Surely this is not the fact in the 
case before us as there is considerable support for the Administrator’s action. 


And again: 


All private property and privileges are held subject to limitations that may 
reasonably be imposed upon them in the public interest. Only when the limi- 
tations are too stringent in relation to the public interest to be served are they 
invalid. The limitations here are entirely reasonable. 


Copies of these opinions are being supplied for the record. 
Senator Monroney. They will be received. 
(The document follows:) 


UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 


No. 337—October Term, 1959 
(Argued April 8, 1960. Decided April 21, 1960.) 
Docket No. 26174 


Air Line Pilots Association, International, an Unincorporated Association, 
Clarence N. Sayen, et al., Plaintiffs-Appellants, v. Elwood R. Quesada, Indi- 
vidually and as Administrator of the Federal Aviation Agency, Defendant- 
Appellee 


Before : 
LUMBARD, Chief Judge 


HAND and Hines, Circuit Judges 


Plaintiffs appeal from an order of the United States District Court for the 
Southern District of New York, Alexander Bicks, J., denying a preliminary in- 
junction in a suit to restrain enforcement by defendant, Administrator of the 
Federal Aviation Agency, of a regulation forbidding commercial air carriers 
from utilizing pilots beyond the age of sixty. 

Affirmed. 


Samuel J. Cohen, New York, N.Y. (Henry Weiss, Herbert A. Levy, and Cohen 
and Weiss, New York, N.Y., on the brief), for plaintiffs-appellants. 

S. Hazard Gillespie, Jr., United States Attorney, Southern District of New 
York, New York, N.Y. (Robert J. Ward, Assistant United States Attorney, 
Sherman J. Saxl, Assistant United States Attorney, Daggett W. Howard, General 
Counsel, Federal Aviation Agency, William A. Crawford, Jr., Chief Attorney, 
Federal Aviation Agency, on the brief), for defendant-appellee. 


LuMBARD, Chief Judge: 


On December 1, 1959, the defendant, Elwood R. Quesada, Administrator of 
the Federal Aviation Agency, promulgated a regulation which provides: 
“No individual who has reached his 60th birthday shall be utilized or serve 
as a pilot on any aircraft while engaged in air carrier operations.” ? 
This regulation took effect on March 15, 1960. 


114 C.F.R. § 40.260(b). Part 40 of the regulations concerns scheduled interstate air 
carrier operations. An identical provision appears at 14 C.F.R. § 41.48(e); Part 41 
pertains to air carrier operations outside the continental limits of the United States. Part 
42, which governs irregular air carrier operations, contains the same provision at 14 
ie Rete). except that in this provision the word “large” appears in front of 
“aircraft.” 

The regulation does not apply to private or other pilots not engaged in carrying pas- 
yis01” mail, or freight for hire. ee Federal Aviation Act of 1958, § 101, 49 U.S.C. 
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The plaintiffs, thirty-five individual pilots, their collective bargaining repre- 
sentative, Air Line Pilots Association, and its president, brought the suit in 
January 1960 for a declaratory judgment that the regulation was null and void 
and for an injunction against its threatened application. The complaint al- 
leged—and the plaintiffs contend on this appeal—that the regulation is invalid 
because it was issued without the holding of adjudicatory hearings required by 
the Administrative Procedure Act, 5 U.S.C. §§ 1001-11, and by § 609 of the 
Federal Aviation Act of 1958, 49 U.S.C. § 1429, before an airman’s license may 
be amended, modified, suspended, or revoked, and because it was arbitrary, 
discriminatory, and without reasonable relation to the standards set forth in 
§ 601 of the Act, 49 U.S.C. § 1421, under which it was issued. The plaintiffs 
also claim that the regulation, by terminating their right to pilot planes in 
commercial service after age sixty, deprives them of property in their pilots’ 
licenses without due process of law. The district court, after submission of 
lengthy affidavits, denied the plaintiffs’ motion for a preliminary injunction 
but reserved judgment on the Administrator’s cross motion for summary judg- 
ment. Plaintiffs brought this appeal under § 1292(a)(1) of the Judicial Code. 
We affirm the order.’ 

The Federal Aviation Act was passed by Congress for the purpose of cen- 
tralizing in a single authority—indeed, in one administrator—the power to 
frame rules for the safe and efficient use of the Nation’s airspace. The Admin- 
istrator was given the authority, therefore divided between the Civil Aero- 
nautics Board and the Civil Aeronautics Authority: 

“* * * [T]o promote safety of flight of civil aircraft in air commerce by 
prescribing and revising from time to time: 
* * * * * 


(5) Reasonable rules and regulations governing, in the interest of safety, 
the maximum hours or periods of service of airmen, and other employees, 
of air carriers; and 

(6) Such reasonable rules and regulations, or minimum standards, gov- 
erning other practices, methods, and procedure as the Administrator may 
find necessary to provide adequately for national security and safety in 
air commerce.” * 

Pursuant to this statutory authority the Administrator and bis medical staff in 
the fall of 1958 began a study concerning the aging process and the diseases and 
physiological deterioration that accompany it in an effort to determine whether 
a maximum age should be set for service by commercial pilots. The Adminis- 
trator took counsel with various experts in aviation medicine and safety and, 
among other things, determined the practices followed by five foreign airlines 
with respect to a mandatory retirement age. Finally, in June 1959 the Admin- 
istrator published a proposed regulation in substance the same as that ulti- 
mately prescribed.“ In accordance with the rulemaking requirements of § 4 of 
the Administrative Procedure Act, 5 U.S.C. § 1003, opportunity was afforded for 
the submission of written data and briefs. About one hundred comments, in- 
cluding those of the plaintiff association, were received. A large majority 
favored the regulation. No hearing was held since the Administrator deter- 
mined, as he was entitled to under the rulemaking provisions of the Administra- 





2 Since it is clear that the individual pilot plaintiffs have standing to challenge the regu- 
lation, we need not decide whether the other plaintiffs, Air Line Pilots Association, Inter- 
national, and Clarence Sayen, its president, have standing to raise the issues before us. 

Nor do we decide whether the —— have made a showing of irreparable injury 
adequate to warrant the granting of a preliminary injunction. 

* Federal Aviation Act of 1958, § 601(a), 49 U.S.C. § 1421(a). 

Section 601(b) goes on to state in part: 

“In prescribing standards, rules, and regulations * * * the Administrator shall 
give full consideration to the duty resting upon air carriers to perform their services 
with the highest possible degree of safety in the public interest. * * * The Admin- 
istrator shall exercise and perform his powers and duties under this chapter in such 
manner as will best tend to reduce or eliminate the possibility of, or recurrence of, 
accidents in air transportation. * * *” 

424 Fed. Reg. 5249 (1959). The proposed regulation also stated: 

“No individual who has reached his 55th birthday shall be utilized or serve as a 
pilot in command, or as second in command of a flight crew of 3 or more pilots, on a 
turbojet-powered aircraft engaged in air carrier operations unless he held an aircraft 
type rating for the particular aircraft either prior to such birthday or the effective date 
of this regulation.”’ 

This provision was subject to considerable criticism and is still under consideration by 
the Administrator. 


! 
' 
| 
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tive Procedure Act, that a hearing would not “serve a useful purpose” and that 
it was not “necessary in the public interest.” 

Plaintiffs assert that since the certificates of all commercial pilots are in effect 
modified by the regulation, and in the case of pilots already sixty, terminated, 
promulgation of the regulation was not rulemaking within the meaning of the 
Administrative Procedure Act, but that the Administrator was obliged to pro- 
ceed by holding an adjudicative hearing for each airman affected and by the 
entry of an “order.”*® Alternatively, they say that whether one labels the issu- 
ance of the regulation rulemaking or not, § 609 of the Federal Aviation Act, 49 
U.S.C. § 1429, requires the administrator to hold a hearing and permit each pilot 
affected to submit evidence as to the fairness of the regulation before his cer- 
tificate can be amended. 

Section 2 of the Administrative Procedure Act, 5 U.S.C. § 1001, defines a “rule” 
as “any agency statement of general or particular applicability and future effect 
designed to implement, interpret, or prescribe law or policy * * *” The regula- 
tion before us is just such a statement. It is directed to all the commercial air- 
lines and to the more than 18,000 licensed commercial pilots. It looks to the 
future. It has the character of legislative enactment carried out on an adminis- 
trative level. See Willapoint Oysters, Inc. v. Ewing, 174 F. 2d 676, 693 (9 Cir.), 
cert. denied, 338 U.S. 860 (1949). Adjudication, on the other hand, whether ad- 
ministrative or judicial, is the application of a statute or other legal standard to 
a given fact situation involving particular individuals. Promulgation of the age 
sixty limitation by the Administrator was the very antithesis of adjudication; it 
was the formulation of a general rule to be applied to individual pilots at a sub- 
sequent time. We think the directive was properly issued in accordance with the 
rulemaking requirements of § 4 of the Administrative Procedure Act.* See United 
States v. Storer Broadcasting Co., 351 U.S. 192 (1956) ; Air Line Pilots Ass’n v. 
CARB, 215 F. 2d 122 (2 Cir. 1954) ; 1 Davis, Administrative Law § 5.01 (1958) ; 
Fuchs, Procedure in Administrative Rule-Making, 52 Harv. L. Rey. 259 (1938). 

The Administrator’s action does not lose the character of rulemaking because 
it modifies the plaintiff pilots’ claimed property rights in their licenses and their 
contractual rights under collective-bargaining agreements to pilot planes beyond 
age sixty. Nor does the regulation violate due process because it modifies pilots’ 
rights without affording each certificate holder a hearing. Administrative regu- 
lations often limit in the public interest the use that persons may make of their 
property without affording each one affected an opportunity to present evidence 
upon the fairness of the regulation. See United States v. Storer Broadcasting 
Co., supra; Bowles v. Willingham, 321 U.S. 503, 519-520 (1944). Obviously, 
unless the incidental limitations upon the use of airmen’s certificates were sub- 
ject to modification by general rules,’ the conduct of the Administrator’s business 
would be subject to intolerable burdens which might well render it impossible 
for him effectively to discharge his duties. All changes in certificates would be 
subject to adjudicative hearings, including appeals to the courts, and each pilot 
whose license was affected—here some 18,000—might demand to be heard indi- 
vidually. When met with a similar challenge, Justice Holmes stated: 

“Where a rule of conduct applies to more than a few people it is imprac- 
ticable that everyone should have a direct voice in its adoption. The Consti- 
tution does not require all public acts to be done in town meeting or an 
assembly of the whole. General statutes within the state power are passed 
that affect the person or property of individuals, sometimes to the point of 
ruin, without giving him a chance to be heard.” Bi-Metallic Investment Co. 
v. State Board of Equalization, 239 U.S. 441, 445 (1915). 

All private property and privileges are held subject to limitations that may 
reasonably be imposed upon them in the public interest. Only when the limi- 
tations are too stringent in relation to the public interest to be served are they 
invalid. The limitations here are entirely reasonable. Home Building & Loan 
Ass'n Vv. Blaisdell, 290 U.S. 398 (1934). 


5 Section 2(d) of the Administrative Procedure Act, 5 U.S.C. § 1001(d) states: 
‘“*Order’ means the whole or any part of the final disposition (whether affirmative, 
negative, injunctive, or declaratory in form), of any agency in any matter other than 
rulemaking but including licensing. ‘Adjudication’ means agency process for the 
formulation of an order.”’ 
® Sections 7 and 8 of the Administrative Procedure Act are not applicable in this case, 
since these sections are made applicable by § 4(b) to rulemaking proceedings only when 
“rules are required by statute to be made on the record after opportunity for an agency 
hearing * * *.” (The Federal Aviation Act contains no such requirement. 
7 Each license issued to oe itself states: ‘“‘This license is of such duration as is 
yee in the currently effective Civil Air Regulations, unless sooner suspended or 
revoked.” 
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The plaintiffs strenuously urge that, however things may be under the Ad- 
ministrative Procedure Act, the statutory scheme of the Federal Aviation Act 
shows that Congress intended to afford airmen the greater protection of an indi- 
vidual hearing before their certificates may be modified. We disagree. Section 
609 of the Act, 49 U.S.C. §1429, states that “the Administrator may * * * re- 
examine any civil airman,” and if, as a result of such reexamination, the Ad- 
ministrator “determines that safety in air commerce * * * and the public in- 
terest requires, [he] may issue an order amending, modifying, suspending, or 
revoking * * * [any] airman certificate.’ The certificate holder must be ad- 
vised of the “charges or other reasons relied upon by the Administrator” for 
his action, and a hearing must be afforded with a right of appeal and trial de 
novo before the Civil Aeronautics Board and ultimate right of review in the 
courts of appeals. It is clear that Congress intended that the section should 
apply only when an order of the Administrator is directed to an individual air- 
man and is concerned with conduct or other facts peculiar to that airman. Use 
of “airman” in the singular, the reference to “charges,” the word “order” in 
contrast with “regulation” in § 601, and the statement that upon review the 
Board shall not “be bound by findings of fact of the Administrator” all strongly 
suggest that §609 is not intended to apply when a general directive of the Ad- 
ministrator is promulgated, though the regulation may in fact modify airmen’s 
certificates. Cf. §§ 602, 604 of the Act, 49 U.S.C. §§$1422, 1424. Moreover, were 
we to interpret § 609 to apply to a case like that before us, the area in which 
§ 601 might operate would be severely restricted. 

There is no indication anywhere that Congress intended such limitation on 

$601. Indeed, the legislative history of the Federal Aviation Act and the prac- 
tice under the prior law show that Congress intended the Administrator to have 
broad power to establish safety rules for the Nation’s airways without the delay 
attendant upon numerous individual hearings and protracted appeals. The im- 
mediate impetus to the legislation was a series of major air crashes culminating 
in the midair collision of two large airliners over the Grant Canyon in 1956 
with the loss of 128 lives. Congress believed there was a need for a more 
streamlined and efficient means for safety rulemaking in place of the system of 
divided duties and responsibilities existing under the Civil Aeronautics Act. 
The committee reports make plain that the Administrator was to have sole re- 
sponsibility for safety rulemaking under the new law, and that the procedures 
of §609 were only to come into operation when the Administrator modified a 
revoked “a certificate.” H.R. Rep. No. 2360, 85th Cong., 2d Sess. (1958) ; 
S. Rep. No. 1811, 85th Cong., 2d Sess. (1958). The elaborate cvecbeerel 4 re- 
quirements of § 609 are patently incompatible with the expedition with which 
Congress intended that the Administrator should act in the promulgation of 
safety rules. The clear public interest in the speedy adoption of rules relating 
to air safety far outweighs any possible advantage in a multitude of piecemeal 
and time-consuming hearings brought by each contesting airman. 

The practice under the prior law also lends support to our interpretation of 
the present statute. Under a rulemaking provision*® similar to § 601 of the 
1958 statute, the CAB for many years promulgated rules setting forth physi- 
cal standards to be met by pilots, see 14 C.F.R. §§ 29.1-.4, and also directives 
to airlines concerning pilot training, maximum hours of flight, and other similar 
matters. See eg., 14 C.F.R. §§ 14.300-.303, 3820. Though these regulations 
had the effect of modifying the certificates of airmen, the procedures of the 
statutory provisions’ paralleling the present § 609 were not followed and no 
hearing was afforded each pilot. See Air Line Pilots Ass’n v. CAB, supra. 
Nor have any of the proceedings brought against airmen pursuant to the pro- 
visions of law which were the predecessor of § 609 involved the challenge of 
a regulation issued by the CAB, so far as we have been able to find. See, e.g., 
Specht v. CAB, 254 F. 2d 905 (8 Cir. 1958); Wilson v. CAB, 244 F. 2d 773 
(D.C. Cir.), cert. denied, 355 U.S. 870 (1957) .” 


852 Stat. 1007 (1938). 

©52 Stat. 1011 (1938). 

%” Plaintiffs also contend that under Ada practice the regulations afforded a license 
applicant or license holder an opportunity o apply for an exemption from the physical 
requirements of the regulations, see 14 C.F.R is? 5, but that by placing the present rule 
in Part 40 of the regulations, 14 C.F.R. § 40. 60(b), as a directive to the airlines, this 


opportunity has been taken away. tg from the fact that we doubt that the Admin- 
istrator is required by the statute to afford anyone an opporunity to apply for an exemp- 
tion from any requirement of the regulations, we think it is probable that the present 
statnte and regulations do afford just such an o pportunity. See §601(c) of the Act, 
49 U.S.C. § 1421(c), and 14 a § 405.19, .20, nit 

casting Co., 351 U. S. 192 (1956) 


ed States v. Storer Broad. 
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Plaintiffs assert that the age sixty limitation is arbitrary and discriminatory 
and without relation to any requirements of safety. For purposes of judicial 
review, such an argument must mean that the Administrator had no reasonable 
basis for his exercise of judgment. American Trucking Asa’ns v. United States, 
344 U.S. 298, 314 (1253) ; Norman v. Baltimore & Ohio R.R., 294 U.S. 240 (1935). 
Surely this is not the fact in the case before us as there is considerable support 
for the Administrator’s action. The Administrator found that the number of 
commercial pilots over sixty years of age has until recent years been very few 
but is increasing rapidly; that older pilots because of their seniority under 
collective bargaining agreements often fly the newest, largest, and fastest 
planes; that available medical studies show that sudden incapacitation due to 
heart attacks or strokes become more frequent as men approach age 60 and 
present medical knowledge is such that it is impossible to predict with accuracy 
those individuals most likely to suffer heart attacks; that a number of foreign 
air carriers contacted had mandatory retirement ages of sixty or less; and 
that numerous aviation safety experts advocated establishing a maximum age 
of sixty or younger. In spite of these considerations, plaintiffs ask us to 
weight other arguments against the establishment of a maximum age and to 
hold that the Administrator’s action was unreasonable. It is not the business 
of courts to substitute their untutored judgment for the expert knowledge 
of those who are given authority to implement the general directives of Con- 
gress. The Administrator is an expert in his field; this is the very reason he 
was given the responsibility for the issuance of air safety regulations. We can 
only ask whether the regulation is reasonable in relation to the standards pre- 
scribed in the statute and the facts before the Administrator. Of that there 
ean be no doubt in this case. 

Nor is the regulation discriminatory because it applies only to the piloting of 
commercial aircraft, and does not restrict pilots with respect to other planes. 
The Administrator did not act unreasonably in placing greater limitations on 
the certificates of pilots flying planes carrying large numbers of passengers who 
have no opportunity to select a pilot of their own choice. The Federal Aviation 
Act contemplates just such distinctions between the regulations governing 
“air commerce” and those governing other air transportation. See § 601(b), 
49 U.S.C. § 1421(b). 

The preliminary injunction was properly denied. The order is affirmed. 





UNITED States Districr Court, SouUTHERN District or New York 


Air Line Pilots Association, International, et al., Plaintiffs, against Elwood R. 
Quesada, Individually and as Administrator of the Federal Aviation Agency, 
Defendant. 

(60 Civ. 296) 

Bicks, District Judge: 


Motion by plaintiff for a preliminary injunction staying the effective date of 
Civil Air Regulations Amendments 40-22 and 41-29 effective March 15, 1960 is 
denied. Any attempt to weigh the countervailing considerations of dollar loss 
to the approximately 40 pilots against the public’ safety in air carrier operations 
borders on vulgarity. As against the determination made by Lt. Gen. Quesada, 
Commanding General of the 9th Tactical Air Command from the time of in- 
vasion of Normandy until the termination of air hostilities in Europe, with an 
accumulated experience of 12,000 (twelve thousand) hours as a pilot, now 
serving as Administrator of the Federal Aviation Agency, based in part on: 
(1) the views of the airlines as expressed by the Air Transport Association of 
America “that age 60 is a reasonable and judicious age limitation to use on 
an industry wide basis. Therefore, the airline industry recommends the adop- 
tion of the age 60 limitation”; (2) the report from the President of the Aero- 
space Medical Association: “Our Association supports the Federal Aviation 
Agency in making this regulation in the interest of public safety * * *. Insight 
into the validity of this regulation in the realm of public safety is very well 
summarized in the editorial from the Washington Post of December 8, 1959, 
entitled, ‘Pilot Age and Safety’*”; (3) the statement of Harry F. Guggenheim, 


1 According to a statistical projection prepared by the FAA, an average of 47 pilots 60 
years of age and over will be serving on air carriers in the 12 month period from March 
15, 1960, to March 15, 1961, and that an estimated 846,000 passengers will be carried 
by these pilots during that period. 

2 See editorial p. 69 January 1960—Vol. 31, No. 1. 
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aviation authority and chairman of the governing body of the Cornell-Guggen- 
heim Aviation Safety Center, released May 19, 1959, wherein, in part, he ob- 
served: “There is, of course, a wide range of individual differences in ability 
in older years. One cannot say with certainty that a given man over 60 cannot 
safely pilot a modern transport plane, or that the cutoff point comes at this 
age or even younger. Sut there is increasing evidence that as men grow older, 
they unfortunately experience deterioration for which maturity, experience, 
judgment and skill cannot compensate adequately. We must keep in mind the 
ever-increasing performance characteristics of modern aircraft. Where higher 
speeds significantly reduce the time available to conduct a sequence of operations 
in emergencies there is no doubt that many of these older pilots can successfully 
continue flying their present aircraft, and even make transition to faster ships 
by completing more objective and rigid flight checks. But there will be the 
occasional one who cannot—and this fact may not be discovered until there is a 
disastrous crash, which may take many lives.” The Federal Aviation Agency, 
which regulates such matters, now has a minimum age limit of 23 for Class I 
pilot’s certification, but no upper age. Mr. Guggenheim recommended that the 
Agency act promptly to safeguard the public. (Emphasis supplied.) (4) the 
views of Dr. Ross A. McFarland of the Harvard School of Public Health, and 
Dr. Brian O'Doherty published in “Handbook of Aging and the Individual,” 
edited by James E. Birren (1959), Chapter XIV, Sub. V: “Aging as Related to 
Air Transportation,” “The process of aging is of greater significance for airmen 
than for most occupational groups because of the exacting demands on their 
individual abilities. * * * Slowing reaction times for complex performance may 
reduce a pilot’s ability to take the necessary actions required by modern, high 
speed jet aircraft. These changes may vary greatly from one person to another 
in both nature and extent, but even minor deterioration in many of the psycho- 
logical and physiological functions may interact to produce a significant loss 
in general efficiency. Although it is not yet possible to establish a retirement 
age for civil airline pilots based on scientifically determined facts, enough is 
known about the aging process to suggest that these pilots should retire at about 
the age of 60”; (5) the well nigh accepted conclusion that, unfortunately, medical 
science at the present time does not have any means of accurately determining 
the physiological age of any specific individual nor is there any reliable method 
of predicting accurately the occurrence of sudden incapacitation due to heart 
attacks, strokes or debilitating seizures, we are: (a) cited to an 1953 article 
of Dr. Ross A. McFarland, the 1959 article referred to supra apparently having 
been overlooked; (b) told that the Aerospace Medical Association has not sup- 
ported the proposal—again plaintiffs appear to have overlooked the statement 
of the president of that association prominently published in its Journal of 
January 1960; (c) cited to two arbitration awards made in proceedings had 
pursuant to collective bargaining agreements between the plaintiff association 
and Western Air Lines, Ine., in one instance, and National Airlines, Inc. in 
the other. The issue in each proceeding was whether the employer had the 
right under the particular agreement unilaterally to retire a pilot who had 
attained his 60th birthday. In both proceedings the answers were in the 
negative. The mere statement of the issues determined by the arbitrators 
demonstrates beyond cavil their inappositeness. In fact, in the American 
Airlines, Inc. proceeding, the opinion expressly states, inter alia: “* * * we 
4lo not pass on the desirability or efficacy of mandatory retirement age at 60 
for pilots. That was not the issue before us. (Underscoring supplied.) We 
are not asked to determine whether retirement at that age would best serve 
the interests of safety.” The impartial chairman of the panel in the Western 
Air Lines, Inc. case, after first deciding that the language of the agreement did 
not literally authorize, nor in haec verba prohibit retirement at age 60, held 
that it did prohibit a change of working conditions which would impair rights 
in effect when the agreement became eective. “The question,” he wrote, “then 
becomes whether the carrier had in effect at the commencement of this agree- 
ment a retirement policy. This is a question of fact which cannot be resolved 
in favor of the union.” Having disposed of the issue as submitted, he continued 
to consider “whether it is just and reasonable to presume that no pilot should 
be allowed to perform as a pilot after age 60.” On this subject he found “some 
doubt even in the earrier’s mind that an exact (emphasis supplied) chronological 
age automatically renders a pilot unfit,” because, “the carrier apparently never 
intended to retire the grievant involved herein exactly at age 60, but rather 
planned to have him continue for about 3 months * * *.” We are not informed 
of the proof before this arbitrator, but in appraising the weight to be given 


| 
| 
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to it in this proceeding, it should be observed that at “some age—say 90—”’ he 
“would take judicial notice of impairment beyond all reason.” Furthermore, 
and importantly—it does not appear that the public interest—in the person of 
a representative of the appropriate governmental agency—was represented. 
Asserted also is that the proposed regulation violates the Fifth Amendment 
rights of the plaintiffs. Their position, it would seem, is that they have a 
vested right, without limit as to duration, to serve as pilots on air carriers which 
may not be denied to them by changes in the regulations promulgated by the 
Federal Aviation Agency. The answer is that neither in statute under which, 
nor in the card or certificate which was issued them, is there authority for 
that position. The Federal Aviation Act of 1958, (49 U.S.C. 1301-1542), im- 
poses upon the defendant the duty and responsibility of promulgating rules 
and regulations to provide adequately for the highest possible degree of safety 
in air commerce. The Administrator is directed to exercise and perform his 
powers and duties under the Act in such manner as “will best tend to reduce or 
eliminate the possibility (emphasis supplied) of or recurrence of, accidents in 
air transportation * * *.” The act became effective December 31, 1958, and the 
Administrator promptly initiated a review of the then existing regulations. 
Such study revealed there was no maximum age limit prescribed for air pilots. 
The reason therefore becomes apparent when we consider the relative infancy 
of the industry and that in 1947 there were no active airline transport pilots 
who had attained the age of 60. The Agency records disclosed however that 
by the latter part of 1959 there would be approximately 35 pilots who would be 
over 60 and that by 1962 there would be more than 80 active carrier pilots in 
that age group. The fact that many airlines were changing over to the newer 
jet planes made the need for meeting this problem the more urgent. After 
extended investigation, conferences and study, General Quesada concluded that 
procrastination certainly was contra-indicated, if, indeed, not unfaithful to the 
trust imposed in him by the President, to administer the law with a view to 
effectuating its purposes. There then followed promulgation of the amendment 
sought to be enjoined, publication thereof in the Federal Register, and an 
invitation to all interested persons to participate in the making of the rule 
by submitting any material they desired, in writing or by oral argument. The 
period for so doing was extended an additional 30 days until September 28, 
1959. All replies were carefully examined and considered. None of them indi- 
cated the availability of additional information which would be of help, nor 
any area for further study which might be explored productively within a 
reasonable period of time. 

Plaintiff’s objections to the regulation are many. They urge, for instance, 
that the Administrator does not have sufficient statistical information upon 
which to predicate his finding that the regulation bear a reasonable relationship 
to public safety. As already indicated, the number of pilots who have attained 
the age of 60 is so small, relatively, to the total number of licensed pilots engaged 
in air carrier operations that statistics would be meaningless. The fundamental 
difference in approach to the problem is significant. General Quesada urges that 
accidents are not necessarily the sole or even the most helpful source of informa- 
tion for the formulation of necessary safety rules. “I am sure,” states he in his 
affidavit submitted on this application, ‘that the public deserves and Congress 
expects that in administering the safety rulemaking responsibility of the Fed- 
eral Aviation Act of 1958, we should be something more than an agency which 
is merely responsive to disaster.”” While the courts will not hesitate to strike 
down regulations not authorized or illegally promulgated, they will not attempt 
to substitute their judgment for that of the administrative agency. We deal 
here in an area where the public safety is in a very real way involved. The out- 
standing expertise of the Administrator, the apparent careful study dedicated 
to the problem and a proper regard for the separation of powers between the 
judicial and administrative branches of our government, suggest that inter- 
ference with the effective date of the regulation would be usurpation. 

The contention that the regulation constitutes an illegal intrusion by the 
Administrator into matters reserved for consideration by the airlines and the 
pilots overlook that Congress constituted the Administrator the agent to protect 
the public interest. To the extent that results reached across the bargaining table 
are not consistent with the Congressional policy, they obviously must give way. 

Ohio Oil Company v. Conway, 279 U.S. 813 (1929). Chicago, Burlington & 
Quincy R.R. v. Chicago Great Western R.R. Co. 190 F. 24 361 (Sth Cir. 1951); 
Chicago Great Western Ry. Co. v. Chicago, Burlington & Quincy R.R. Co., 193 
F. 2d 975 (Sth Cir. 1952); and Benson Hotel Corp. v. Woods, 168 F. 2d 694 








1120 REVIEW OF THE FEDERAL AVIATION ACT 


(8th Cir. 1948), relied on by plaintiffs are to the effect that where the questions 
Presented on an application for a preliminary injunction are grave and the 
injury to the movant will be certain and irreparable while if the injunction be 
granted the injury to the opposing party, even if the final decree be in his favor, 
will be inconsiderable or may be adequately indemnified by a bond, the injunc- 
tion usually will be granted. Implicit in this contention is that we place a 
dollar value upon human life. 

The other contentions pressed by movants have been considered and found 
unsound. 

Unless plaintiffs propose to call the attention of the court to materials not 
referred to in their papers and briefs considered on this motion, an application— 
should they be minded to make one—for a stay pending appeal will be and may 
be deemed denied. 

So ordered. 


MakcH 12, 1960. 


ALEXANDER Bricks, U.S.D.J. 


UNITED States District CourT FOR THE D1stRicT OF COLUMBIA 


Robert G. Chew, Plaintiff, vs. E. R. Quesada, As Administrator of the Federat 
Aviation Agency, an Agency of the United States of America, Defendant 


(Civil Action No. 461-60) 
FINDINGS OF Fact AND CONCLUSIONS OF LAW 


In accordance with the court’s memorandum of March 14, 1960, the court 
makes the following findings of fact and conclusions of law: 


FINDINGS OF FACT 


1. Plaintiff, aged sixty, is a licensed pilot of air carrier aircraft. 

2. Defendant is the Administrator of the Federal Aviation Agency. 

3. After extensive investigation and study, and after providing opportunity 
to interested persons to submit their views, defendant issued a regulation on 
December 1, 1959, effective March 15, 1960, providing that: 

“No individual who has reached his 60th birthday shall be utilized or 
serve as a pilot on any aircraft while engaged in air carrier operations.” 


CONCLUSIONS OF LAW 


1. The Federal Aviation Act of 1958 imposes upon defendant the power and 
the duty to prescribe regulations “to promote safety of flight of civil aircraft 
in air commerce.” 

2. The regulation promulgated by defendant is reasonably related to the 
achievement of this statutory objective and hence is authorized by the Federal 
Aviation Act of 1958. 

8. No substantial question was presented to this Court regarding the con- 
stitutionality of either the Federal Aviation Act of 1958 (or any of its provi- 
sions) or any of the Administrator’s regulations. The authority granted to 
defendant by the Federal Aviation Act of 1958 to promulgate this regulation in 
the interest of safety of air commerce is a valid exercise of the power of Con- 
gress to regulate interstate commerce. 


March 18, 1960. 


s/ LUTHER W. YOUNGDARL, Judge. 


Unirep States District Court rok THE District or CoLUMBIA 


Robert G. Chew, Plaintiff, vs. ZH. R. Quesada, As Administrator of the Federal 
Aviation Agency, an Agency of the United States of America, Defendant 


(Civil Action No. 461-60) 


MEMORANDUM 


This is a suit for a declaratory judgment brought by a pilot of air carrier 
aircraft who recently attained the age of 60. Plaintiff asks the Court to enjoin 
the enforcement of, and declare invalid, a regulation promulgated by the de- 
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fendant in his capacity as Administrator of the Federal Aviation Agency. The 
regulation, 14 C.F.R. §§ 40.260(b), 41.48(e) and 42.40(c) provides: 
“No individual who has reached his 60th birthday shall be utilized or 
serve as a pilot on any aircraft while engaged in air carrier operations. 
“This amendment shall become effective March 15, 1960.” (24 Fed. Reg. 
9768, 9773, 9778 ; December 1, 1959). 

The Federal Aviation Act of 1958? was enacted “to establish a new Federal 
agency with powers adequate to enable it to provide for the safe and efficient 
use of the navigable airspace by both civil and military operations” ;? it gives to 
the Administrator the power and the duty to prescribe regulations “to promote 
safety of flight of civil aircraft in air commerce”.* Accordingly, after extensive 
investigation and study, which led the defendant to believe that the existing 
absence of any maximum age limit for pilots should be remedied in light of 
medical information regarding the increased probability of sudden incapacitating 
maladies in any group reaching 60, the defendant circulated to the aviation in- 
dustry and published in the Federal Register *‘ a Notice of Proposed Rulemaking 
along with the regulation quoted above. 

Both parties have now moved for summary judgment and since the material 
facts are not in dispute and only a question of law is involved, the Court is free 
to grant summary judgment. 

The plaintiff confined his oral argument to the contention that the regulation 
is invalid because “Congress itself does not have the power, even in the interest 
of safety, to make age the conclusive criterion for compulsory retirement, it 
necessarily follows that Congress has not—yea, could not, delegate such power 
to the Defendant-Administrator.”*® The argument, then, is not that the safety 
of air carrier operations lies outside the ambit of Congress’ power to regulate 
interstate commerce but that the method here chosen has as its basis an un- 
acceptable criterion. The only authority cited to sustain the plaintiff’s position 
is Railroad Retirement Board v. Alton Railroad Co., 295 U.S. 330 (1935) ; in- 
deed, plaintiff characterized his position as one that “stands or falls” on Alton, 

In Alton, the Supreme Court pronounced unconstitutional the Railroad Retire- 
ment Act* which had established a compulsory retirement and pension system 
for all carriers subject to the Interstate Commerce Act, with the pension fund 
to be composed of compulsory contributions by the employees and the carriers. 
Chief Justice Hughes dissented and was joined by Justices Brandeis, Stone, and 
Cardozo. 

The evidence is overwhelming that Alton is no longer controlling law." But 
even if the Court were to accept that case at its face value, it would be of no 
aid to the plaintiff here. What was involved in Alton was a compulsory retire- 
ment and pension plan. The majority saw no “reasonable relation”*® between 





1 Act of August 23, 1958, 72 Stat. 737, 49 U.S.C. § 1301 et seq. 

* House Report No. 2360, 85th Cong., 2d sess. 1 (1958). 

3§ 601(a) ; 49 U.S.C. § 1421(a). 

424 Fed. Reg. 5247 (June 27, 1959). 

5 Plaintiff's Memorandum in Support of Summary Judgment (Mar. 11, 1960), p. 3. 

In plaintiff's memorandum it appears as if an additional argument is made; even 
assuming Congress has the power to authorize the promulgation of this regulation, it 
did not do so, but rather, by implication, prohibited such a regulation. Apparently, this 
contention has now been abandoned, but if that was not intended, the Court notes that 
in its opinion the argument is without merit and is based on a misapplied tool of statutory 
construction. 

6 Act of June 27, 1934, 48 Stat. 1283. 

7Professor Dowling has written that the dissenting opinion of Chief Justice Hughes 
“has since been accepted as the view of the Court” citing United States v. Lowden, 308 
U.S. 2253 (1989). wling, “Cases on Constitutional Law” 284, n. 1 (5th ed. 1954). 
Lowden, couched in vote-getting language, did not expressly overrule Alton. However, 
its author, Justice Stone, was to say of Lowden: “[I]t serve[s] both as a footnote and a 
headstone for the earlier case [Railroad Retirement Board v. Alton Railroad Co.]” Mason, 
“Harlan Fiske Stone: Pillar of the Law,” 556 (Viking Press, 1956). 

Professor Corwin has pointed out in the monumental work he edited that legislation 
was enacted, after Alton, along the lines of the original plan, and its constitutionality 
“appears to be taken for granted in Railroad Retirement Board v. Duquesne Warehouse 
Co., 326 U.S. 446 (1946). Indeed, in a case decided in June 1948, Justice Rutledge, 
speaking for a majority of the Court, listed the Alton case as one “foredoomed to re- 
versal,” though the formal reversal has never taken place. See Mandeville Is. Farms v. 
American C.S8. Co., 334 U.S. 219, 230 (1948).” §S. Doc. 170, 824 Cong., 2d sess. entitled 
“The Constitution of the United States of America,” at p. 143. 

See Helvering v. Davis, 301 U.S. 619 (1937) and Steward Machine Co. vy. Davis, 301 
U.S. 548 (1937) upholding the social security tax and old-age pension plan of the Social 
Security Act of August 14, 1935. 

And see Wicks v. Southern Pacific Co., 231 F. 2d 130, 137, n. 11 (9th Cir. 1956), cert. 
den, 351 U.S. 946 (1956). 

8“When the question is whether the Congress has properly exercised a granted power 
the inquiry is whether the means adopted bear any reasonable relation to the ostensible 
exertion of the power” (295 U.S. at 347, n. 5). 
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the safe operation of the railroads and the pensioning of employees over 65; any 
theory to justify such a relationship could only be based on a “contentment and 
satisfaction” theory of social progress—an impermissible concept “[i] con- 
tentment of the employee were an object for the attainment of which the regu- 
latory power could be exerted, the courts could not question the wisdom of 
methods adopted for its advancement.”*® But even the majority opinion recog- 
nized that Congress might require outright dismissal of aged workers, it just 
could not give them pensions.” 

On the record before it, this Court is of the opinion that the regulation here 
attacked was promulgated in a valid exercise of validly delegated Congressional 
power and that the regulation is reasonably related to the achievement of the 
Administrator’s purpose and duty: the promotion of safety in air commerce. 

The plaintiff's motion for a temporary injunction and motion for summary 
judgment are denied. The defendant’s motion for a summary judgment is 
granted. Counsel for the defendant is requested to prepare appropriate find- 
ings of fact, conclusions of law and order. 

LUTHER W. YOUNGMAN, Judge. 

Marcu 14, 1960. 


Unirep STATES DIstRIcT CoURT FOR THE SOUTHERN District oF New York 


AIR LINE PILOTS ASSOCIATION, INTERNATIONAL, an unincorporated 
association, CLARENCE N. SAYEN, individually and as President of Air 
Line Pilots Association, International, ROBERT J. RENTZ, ERNEST A. 
CUTRELL, JAMES H. BURNS, FRED T. KELLY, PAUL T. ADAMS, H. F. 
BLACKBURN, WALTER R. BULLOCK, ED. H. CAMPBELL, FRED B. 
CANN, CHARLES W. CARNEAL, BENJAMIN 8S. CATLIN, EDWARD 
COUPLES, HUGH I. DuBOSE, H. C. FLOYD, J. B. GLASS, M. C. HACK, 
HOWARD E. HALL, A. J. JASTER, FRED A. JONES, G. J. McDONALD, 
FARL G. MARX, GEORGE A. McKEEL, R. J. McNOWN, H. T. MERRILL, 
ALBERT 8S. MOONEY, JR., BYRON C. MOORE, I. R. OLSON, JOSEPH E. 
OHRBECK, FRANK J. RYAN, FREDERICK D. SMITH, RALPH K. SMITH, 
ROGER H. TAYLOR, L. R. WALLACE, J. F. WEILER and H. V. WOODALL, 
individually and on behalf of that class of pilots similarly situated which 
they represent, Plaintiffs, against ELWOOD R. QUESADA, individually and 
as Administrator of the Federal Aviation Agency, Defendant. 


AFFIDAVIT OF E. R. QUESADA IN OPPOSITION TO PLAINTIFFS’ MOTION FOR A PRE- 
LIMINARY INJUNCTION AND IN SUPPORT OF DEFENDANT’S MOTION FOR SUMMARY 
JUDGMENT 

60 Civil 296 

City oF WASHINGTON } : 

District or Cotumsias °° 


E, R. Quesada, being first duly sworn, deposes and says: 

1. I am the Administrator of the Federal Aviation Agency, and am the 
Defendant in the above-entitled action. 

2. The Federal Aviation Agency is a branch of the United States Government 
created by the Act of the United States Congress of August 23, 1958, known 
as the Federal Aviation Act (49 U.S.C. 13801-1542). I was appointed by the 
President of the United States as Administrator of the Federal Aviation Agency 
on November 1, 1958. For the information of the Court, I wish to state in 
brief summary my background and experience in aviation prior to this appoint- 
ment by the President. I began my flight training in the Army in 1924 and 
thereafter became a rated pilot in the Army Air Corps. I served continuously 
as a pilot with the Air Corps and subsequently the United States Air Force until 
1951, when I retired from the Air Force with the rank of Lieutenant General. 





9295 U.S. at 368. 

10 “Tf these ends [the promotion of efficiency, economy or safety] demand the elimina- 
tion of aged employees, their retirement from the service would suffice to accomplish the 
object * * *, The relation of retirement to safety and efficiency is distinct from the 
relation of a pension to the same ends, and the two relationships are not to be confused” 
(majority opinion at p. 367). 

Chief Justice Hughes’ dissenting opinion stated the majority view as follows: 

“Congress may, indeed, it seems to be assumed, compel the elimination of aged em- 
peoyees. A retirement act for that patpone might be passed. But not a pension act. The 

overnment’s power is conceived [by the majority] to be limited to a requirement that 


the railroads dismiss their superannuated employees * * *” (195 U.S. at 381). 
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During my military service I obtained experience in flying many different types 
of aircraft and held a number of responsible assignments, including service 
during World War II, as Commanding General of the 12th Fighter Command, 
Deputy Commander of the Northwest African Coastal Air Force, and Command- 
ing General of the 9th Tactical Air Command from the time of the invasion of 
Normandy until the termination of air hostilities in Europe. Upon termination 
of the war in Europe I became Assistant Chief of Air Staff, Intelligence, United 
States Army Air Forces. Subsequent to leaving the active military service I 
have been continuously associated with and actively participated in various 
phases of aviation. Among these activities in the aviation field since 1951, I 
was an Officer and director of the Lockheed Aircraft Corporation, served as 
Chairman of the Air Coordinating Committee, Chairman of the Airways Moderni- 
gation Board, and Special Assistant to the President for Aviation. I have 
accumulated 12,000 hours experience as a pilot since I began flying; and I 
hold a current commercial pilot certificate at the present time with single and 
multiengine, and instrument ratings. 

3. The purpose of this affidavit is to advise the Court of the facts on which 
I based my finding that the regulation in issue is necessary for the protection 
of the public interest in safety in air transportation and the procedure which 
was followed in issuing this regulation. The regulation provides: 

No individual who has reached his 60th birthday shall be utilized or 
serve as a pilot on any aircraft while engaged in air carrier operations, 

This amendment shall become effective on March 15, 1960. 

4. Under those provisions of the Federal Aviation Act of 1958 which became 
effective December 31, 1958, 60 days after my appointment, it became one of my 
principal duties as Administrator to prescribe regulations to promote safety of 
flight of civil aircraft in air commerce, including “reasonable rules and regula- 
tions governing, in the interest of safety, the maximum hours or periods of 
service of airmen, and other employees, of air carriers,’ and “other practices, 
methods, and procedure, as the Administrator may find necessary to provide 
adequately for safety in air commerce.”* Congress directed that, in carrying 
out this responsibility “the Administrator shall give full consideration to the 
duty resting upon air carriers to perform their services with the highest possible 
degree of safety in the public interest and to any differences between air trans- 
portation and other air commerce; and he shall make classifications of such 
standards, rules, regulations, and certificates appropriate to the differences 
between air transportation and other air commerce. * * * The Administrator 
shall exercise and perform his powers and duties under this Act in such manner 
as will best tend to reduce or eliminate the possibility of or recurrence of, acci- 
dents in air transportation * * *”® 

5. It thus became my duty to review the existing regulations to see if they 
accomplish these objectives; and, if they did not, it was my obligation to pre- 
scribe new regulations or revise the existing regulations as necessary to effect 
these purposes. Among the major problems which confronted us was that of the 
air carrier pilots who had reached or were approaching the higher age brackets, 
where normal physiologic deterioration and the increased possibiilty of sudden 
incapacitation created a risk to the safety of the air traveling public. 

6. Examination of the existing regulations revealed there was no maximum 
age limit prescribed for air carrier pilots. This had not presented any practical 
problem earlier due to the relative newness of the air transportation industry and 
the fact that most of the pilots had begun their flying careers while still quite 
young. As an illustration of this, records in the FAA showed that, in 1947, there 
were no active airline transport pilots who were 60 years of age or over. The 
number of older pilots flying air carrier aircraft was increasing, however. Our 
records showed that, by the latter part of 1959, there would be approximately 35 
pilots flying for the airlines who would be over 60 years of age, and that, by 1962, 
there would be more than 80 active air carrier pilots in that age group. The 
older pilots flying in airline service are eligible to, and in fact generally do, pilot 
the newest, largest, and highest performance aircraft used by the air carriers, 
due primarily to the seniority system in effect under their employment contracts. 
The fact that many airlines were changing over from the older reciprocating 
engine powered aircraft to the newer turbine powered aircraft made the need 
even more pressing for early determination as to whether pilots in these older 





1 Sec. 601(a) (5), Federal Aviation Act of 1958 (49 U.S.C, 1421(a)(5)). 
2 Ibid, sec. 601(a)(6) (49 U.S.C. 1421(a) (6)). 
*Thid, sec. 601(b) (49 U.S.C. 1421(b)). 
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age groups were physically reliable to operate aircraft in air transportation with 
the “highest possible degree of safety,” and whether public safety would be prej- 
udiced if pilots were permitted to fly in air transportation without limitation 
as to age. 

7. Accident reports were carefully examined to see if they provided any sig- 
nificant data on the effects of age as a casual factor. My staff and I found that 
thy did not provide any such significant data. We found that in the past there 
had been such a small handful of air carrier pilots age 60 or more, and air carrier 
accidents so few that no meaningful statistical basis was provided. Moreover, 
autopsies of crew members had been conducted only in very occasional incidents, 
and therefore the effects of age, if they had existed, would not normally have 
come to light from the available accident data. 

8. A review of the available studies on the subject of the effect of aging by 
the medical staff of the FAA revealed that there is a progressive deterioration 
of certain important physiological and psychological functions with age and that 
sudden incapacitation due to such diseases as heart attack and stroke become 
more frequent with advancing years. These conditions, however, vary greatly 
from one individual to another. Much of this is, of course, commonly known to 
informed laymen. Moreover, the sum of these studies led us to the conclusion 
that, unfortunately, medical science at the present time does not have any means 
of determining the physiological age of any specific individual, nor is there any 
reliable method of predicting accurately the occurrence of sudden incapacitation 
due to heart attacks or strokes.* This was illustrated significantly by a study of 
one large industrial group of employees under close medical supervision over an 
extended period. This study, which was amplified by discussions between phy- 
sicians of this large industrial group and members of my medical staff, showed 
that approximately 85% of the persons who had a heart attack for the 
first time, had the attack within six months to a year after a thorough medical 
examination in which the individual had been found to be in a condition normal 
to his age and without any evidence to suggest the imminence of such an attack.’ 

9. These facts compelled the conclusion that any attempt to be selective in 
predicting which individuals are likely to suffer such a suddenly incapacitating 
attack would be futile under present medical knowledge. For this reason the 
existing regulations requiring vigorous periodic physical examination of pilots 
were not adequate to protect the air-traveling public from the hazard of sudden 
physical incapacitation of older pilots. The presence of a second pilot (copilot), 
required in large air carrier aircraft, or a third pilot used by some of the air- 
lines, while providing some added protection, was not considered an adequate 
safeguard. The operation of modern air transport aircraft, under today’s air 
traffic conditions, requires the performance of individual duties by both pilot and 
copilot, and particularly in the more critical phases of operations such as ap- 
proach, landing and takeoff, and under instrument conditions, these demand the 
full attention of both pilots. Also the position of the pilots, with the limited 
space and position of the controls and equipment in the cockpit, would make it 
extremely difficult to remove either of the pilots so that he would not interfere 
with the controls, or so that another pilot could take his place. Therefore it 
became apparent that a maximum age limit for pilots operating air carrier air- 
craft should be seriously considered. 

10. The problem then became to determine what maximum age limitation 
would provide a reasonable standard and would at the same time “give full con- 
sideration to the duty resting upon air carriers to perform their services with 
the highest possible degree of safety in the public interest * * *”’° Statistical 
information compiled by the National Office of Vital Statistics showed that the 
mortality rate per one thousand white males in the United States from heart 
disease was approximately 50% higher between the ages from 60 to 64 
than it was in the age group 55 to 59. The incidence of death from strokes in 
the 60- to 64-year-old group was almost twice that for the age group 55 to 59, 
and more than three times the rate for those in the 50- to 54-age group." 

11. Inquiry was made as to the practices of five of the major foreign air car- 
riers, as to the age limitations imposed. It was learned that 60 was the maxi- 


Exhibit 1, Bibliography. 

5 Pxhibit 2, “Myocardial Infarction in a One-Year Industrial Study,” by Sidney Pell, 
Ph. D. and C. A. D’Alonzo, M.D., Wilmington, Delaware. 

* Section 601(b), Federal Aviation Act of 1958 (49 U.S.C. 1421(b)). 

7™Exhibit 3. “Mortality From Selected Causes, by Age, Race, and Sex: United States, 
1957,” U.S. Department of Health, Education, and Welfare, Vital Statistics, Volume 50, 
Number 5, April 24, 1959. 
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mum age at which any pilots were permitted to fly on the carriers of two of 

these countries. Another which had only 11 pilots over 45 years of age, had 

not yet fixed a compulsory retirement age. The maximum age permitted on the 
remaining two was 55. The tabulation of this information is attached hereto as 

Exhibit 4. 

12. The subject was discussed at length at a meeting of the Foundation 
Committee of the Cornell-Guggenheim Aviation Safety Center, which was held 
May 19, 1959. The meeting was attended by a number of aviation safety ex- 
perts, both in and out of Government, and by me in my capacity as Adminis- 
trator. Following this meeting, Mr. Harry F. Guggenheim, Chairman of the 
Foundation Committee, issued a statement in its behalf recommending prompt 
action by the Federal Aviation Agency to establish a maximum age limit te 
safeguard the public.® 

18. Finally, I invited a group of eight outstanding experts in aviation medi- 
cine and safety to give us the benefit of their informed opinion on the subject 
and to serve as an advisory panel. The members of this panel were: 

Dr. Willinm F. Ashe, Chairman, Department of Preventive Medicine, The Ohio 
State University. 

Dr. Ross A. McFarland, Director, Harvard-Guggenheim Center for Aviation 
Health and Safety. 

Maj. General Joseph D. Caldara, Director, Flight Safety Research, USAF. 

Read Admiral B. W. Hogan, Chief, Bureau of Medicine and Surgery, USN. 

Dr. A. H. Schwichtenberg, Head, Department of Aviation and Space Medicine, 
The Lovelace Foundation for Medical Education and Research. 

Dr. James B. Birren, Chief, Section on Aging, National Institute of Mental 
Health, Public Health Service, Department of Health, Education and 
Welfare. 

Dr. George J. Kidera, Medical Director, United Air Lines. 

Dr. James L. Goddard, Chief, Accident Prevention Program, Division of Special 
Health Services, Public Health Service, Department of Health, Education, 
and Welfare. 

These members met with me and members of my staff on June 3, 1959. After 

lengthy discussion and exchange of thoughts, all those present expressed the 

view that a maximum age limit should be established, in the absence of present 
capability of medical science to determine the physiological age of an indi- 
vidual, and that 60 years of age was a reasonable maximum limit to apply. 

The only reservation expressed was that possibly it should be less than 60. 
14. Thereafter we issued a draft release proposing a regulation as follows: 

No individual who has reached his 55th birthday shall be utilized or serve 
as a pilot in command, or as second in command of a flight crew of 3 or 
more pilots, on a turbojet-powered aircraft engaged in air carrier opera- 
tions unless he held an aircraft type rating for the particular aircraft either 
prior to such birthday or the effective date of this regulation. In addition, 
no individual who has reached his 60th birthday shall be utilized or serve 
as a pilot on any aircraft engaged in air carrier operations. 

This proposal, accompanied by a statement summarizing the reasons which led 

to its issuance, was published and approximately 300 copies were circulated 

to the aviation industry and other elements of the public as Draft Release 

Nos. 59-4, 59-5 and 59-6 on June 27, 1959.° It was also published in the Federal 

Register of that date (24 F.R. 5247) as a Notice of Proposed Rulemaking in 

accordance with Section 4 of the Administrative Procedure Act.” Copies of 

these draft releases are attached as exhibit 6. 

15. All interested persons were invited to participate in the making of this 
rule by submitting such written data, views, or arguments as they wished. 
Sixty days were provided for the submission of such comments and data, which 
period was later extended an additional 30 days until September 28, 1959. 
Approximately 100 comments were received, and as each was received it was 
placed in a docket, available for public inspection, They included comments 
from individual doctors of medicine, medical groups, pilots, trade associations, 
and airlines. All of the comments were carefully examined. There were many 
strongly expressed opinions, and some helpful facts were received. The medical 
comment was overwhelmingly in favor of the maximum age limitation. Com- 


§ Exhibit 5. 
*See Exhibit 10. 
5 U.S.C. 1003 
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ments were received from 27 of the approximately 18,000 certificated airline 
transport pilots in the United States. Seven of the twenty-seven airline pilots 
commenting were in favor of the proposal. The Air Line Pilots Association 
comment opposed the proposed rule in its entirety; the Air Transport Associa- 
tion favored the proposed 60-year maximum age limitation. [Exhibit 6(a).J 

16. Several requests were received for “a public hearing” on the proposed 
rule. From the sum of all the comments, I concluded that further consideration 
was required for that part of the proposal to establish age 55 as the age prior 
to which an individual must obtain a type rating for turbojet-powered aircraft 
in order to act as pilot in command for such aircraft in air carrier service. It 
appeared that further inquiry into these matters was needed and that an oppor- 
tunity for oral presentation of views on this part of the proopsed rule, which 
may be granted at the option of the Agency under Section 4 of the Adminis- 
trative Procedure Act, could be helpful to adduce additional information. Such 
an opportunity was granted pursuant to notice on January 7, 1960; and this por- 
tion of the proposed rule is still under consideration. 

17. None of the comments received disclosed any information which was per- 
suasive to alter the facts which formed the primary basis for the part of the 
proposal to establish an age maximum of 60, i.e., that significant physiologic 
deterioration occurs with age, that the incidence of suddenly incapacitating 
disease such as heart attacks and strokes increases sharply after age 60 and, 
further, that medical science today does not provide any reliable means of 
predicting with respect to any one individual whether such person would be 
likely to suffer such an attack. Neither did those who commented specify what 
additional helpful information was available which could alter these facts if 
presented in a public hearing; nor did they reveal any area for further study 
which promised productive results in a sufficiently early date to justify post- 
ponement of the rule. 

18. For these reasons, believing that I would be remiss in my duty to delay 
any further, on December 1, 1959, I issued the following regulation as amend- 
ments to Parts 40, 41, and 42* of the Civil Air Regulations: 

No individual who has reached his 60th birthday shall be utilized or serve 
as a pilot on any aircraft* while engaged in air carrier operations. 

This amendment shall become effective on March 15, 1960. Copies of this 
regulation, with a statement of the considerations that led to its adoption, are 
attached hereto as Exhibit 7. 

19. The effective date of the rule was deferred until March 15 for the sole pur- 
pose of giving the air carriers and the affected pilots adequate time to provide 
for compliance without working an unreasonable hardship on either. Even 
though we believe that the hazard was and is now present, and purely from a 
safety standpoint calls for immediate action, we believed that the pilots and the 
air carriers required a reasonable time to make necessary adjustments, The 
period of 344 months adequately serves this purpose. We believe public safety 
requires that the rule become effective on March 15, 1960. 

20. It has been stated by the Plaintiffs that this regulation constitutes an 
amendment of the certificates of the individual pilots who are or will be 60 years 
of age on March 15, 1960, which will have the effect of terminating their profes- 
sional careers. The facts are these. The regulation does not affect the validity 
of the individual pilot’s certificate. Even after the effective date of this rule, 
pilots who have passed their 60th birthday may continue to exercise the privileges 
of their certificate in piloting aircraft, so long as such aircraft are not engaged in 
air carrier operations. They could still serve as training or instructor pilots 
for airlines or flying schools, pilot executive or privately owned business aircraft, 
or pilot any other aircraft for which they are rated and which is engaged in any 
type of operation other than the carriage of persons or property as a common 
carrier for compensation or hire or the carriage of mail in interstate, overseas or 
foreign air transportation.” 

21. Under the pilot certification procedures followed in administering the 
Federal Aviation Act of 1958 the privileges which the certificate grants to any 
holder, and the limitations on its use, are not prescribed or stated on the in- 
dividual certificate itself issued to private commercial and airline transport 
pilots. This was also true of the procedures followed under the Civil Aeronautics 
Act of 1938, under which pilot certificates were issued from 1938 on until the 
Federal Aviation Act of 1958 became effective on December 31, 1958. A sample of 


* In Part 42, the words “large aircraft” are used. 
1 See Definitions, Section 101 of the Federal Awiation Act of 1958 (49 U.S.C. 1301). 
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a typical certificate is submitted as Exhibit 8 hereto for the examination of 
the Court. Limitations were and are now included on the face of the certifi- 
eate under the ‘Rating and Limitations” section only in the case of special 
limitations applicable only to that certificate holder. All other information as 
to the use to which certificates can be put, the privileges they authorize, such 
as the type of aircraft which could be flown, types of operation which could be 
engaged in, the operating rules which must be observed by the certificate holder 
and the specific prohibitions as to what operations cannot be engaged in, have 
been and are now contained in regulations formerly issued by the Civil Aero- 
nautics Board, and now by the Administrator of the Federal Aviation Agency, 
known as Civil Air Regulations.” While it is certainly true that the safety 
standards prescribed by the regulation in issue does limit the use of the certif- 
icates held by pilots over 60, it can be seen from examination of the Civil Air 
Regulations that there are many other regulations prescribing safety standards 
which also have the effect of limiting the use of pilot and other airman certifi- 
cates or the type of aircraft operations which such certificate holders may engage 
in. These safety standards were adopted in accordance with the rulemaking 
authority, duties and procedures prescribed by Congress. They are constantly 
reviewed by personnel of this Agency and persons in the aviation industry to 
determine whether the interests of safety require any changes, additions or 
deletions. If changes are needed, even though they may have the incidental 
effect of decreasing the scope of the privileges granted to holders of certificates 
issued under the statute or limiting the operations which such certificate holders 
may engage in, the regulations may be amended or supplemented by the rule- 
making process. For example: (1) Formerly persons holding commercial pilot 
certificates with instrument ratings could give instrument flight instruction fer 
hire which could be credited toward the student’s experience requirement; 
the regulations were later amended to require that such an instructor must hold 
an instrument rating and an instructor rating before such time could be ac- 
credited. (2) Formerly flight engineers could serve aboard aircraft without 
regard to any limitations as to flight time; the regulations were later amended 
specifying limits as to times which they could serve. (3) Formerly the holder 
of a commercial pilot certificate could pilot aircraft, carrying passengers or 
goods for hire, in any type of operation except scheduled air transportation; 
subsequently, with the adoption of Part 42 and Part 46 of the Civil Air Regula- 
tions, it was required that the pilot in command of aircraft over 12,500 pounds, 
hold an airline transport pilot rating, if the aircraft was used in irregular com- 
mon carrier or private carrier operations, in addition to many other added re- 
quirements. This, of course, eliminated a very large area of remunerative em- 
ployment for the holders of commercial pilot certificates. 

22. Our records show that there were a total of 862,099 persons holding valid 
pilot certificates as of January 1, 1959. Thousands more, such as flight engi- 
neers, mechanics, and dispatchers, hold other airman certificates issued by this 
Agency or its predecessor. If each change in safety requirements which in- 
cidentally has the effect of limiting or modifying the activities of certificate 
holders is treated as a certificate action under Section 609 (49 U.S.C. 1429) it 
would result in an interminable hearing process, and would render almost 
meaningless the rulemaking procedure provided for in the Act. 

23. Accidents are not necessarily the sole or even the most helpful source of 
information for the formulation of necessary safety rules. I am sure that the 
public deserves and Congress expects that in administering the safety rule- 
making responsibilities of the Federal Aviation Act of 1958, we should be some- 
thing more than an Agency which is merely responsive to disaster. 

24. We believe it is urgent that the effective date of this regulation should not 
be delayed beyond March 15, 1960. According to a statistical projection pre- 
pared by the staff of this Agency, an average number of 47 pilots 60 years of 
age and over will be serving on our air carriers in the 12-month period from 
March 15, 1960, to March 15, 1961. The projection is based on assumptions that 
accord generally with conditions in the air transportation industry. According 
to the projection, unless the regulation goes into effect, an estimated 846,000 
passengers will be carried by these pilots during the year beginning March 15, 
1960. A copy of the projection and the assumptions and computations upon 
which it is based is attached hereto as Exhibit 9. 
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25. When in the judgment of this Agency the facts available to it demonstrate 
the existence of a hazard to safety in air transportation which can be minimized 
or eliminated, it is my duty and responsibility under the law, as Administrator, 
promptly to adopt safety regulations to prevent or reduce the possibility of 
accidents. This duty and responsibility is not properly discharged by waiting 
until after the occurrence of accidents caused by such hazards to justify the 
issuance of safety regulations. 

February 11, 1960. 

ELwoop R. QUESADA. 

Subscribed and sworn to before me this 11th day of February 1960. 

Rose A. CHACONAS, 
Notary Public, District of Columbia. 

Commission expires February 28, 1963. 

General Quesapa. I have already mentioned the nature of the in- 
tensive analysis of the age problem that was undertaken. Before 
any decision was made, a panel of outstanding medical experts in the 
field was convened for consultation. All available data was reviewed. 
The studies begun in 1958 were presented for analysis. 

Mr. Murpeuy. Was that the Flight Safety Foundation report? 

General Quxsapa. No, sir; this was other studies. 

The experts contributed their individual knowledge. The conclu- 
sion of the panel was a unanimous recommendation for establishment 
of age 60 as the maximum for a pilot engaged in air carrier opera- 
tions. 

Senator Monroney. Was this an open panel appointed and named 
to study it, and would these people on the panel be a matter we could 
include in the record ¢ 

General Qursapa. They are in my statement. It was a panel that 
we assembled, including what we thought to be knowledgeable and 
expert in the field. The name of each is in my statement which has 
been given for the record. 

Mr. Mourpuy. Was any provision made for participation in the 
panel by anybody representing the affected persons, the pilots? 

General Quesapa. The Air Line Pilots Association? No, sir; there 
was not. 

Senator Monroney. Was the panel named by you? 

General Qursapa. The panel was named by us; that is correct. 

Senator Monroney. But it wasn’t chosen on the basis of viewpoint 
or any preconceived knowledge of what the holding would be? You 
picked out men who were leaders in the field of heart diseases? 

General Qursapa. Men who were leaders in the field of aviation 
medicine. We had the so-called flight surgeon of one of the large 
airlines, we had people who had been engaging in flight safety pursu- 
ing on a continuous and total basis the subjects relating to flight 
safety. 

Dr. Gopparp. We had an individual who had conducted a great 
deal of research in the field of aging per se, as applied to aviation; 
individuals who taught and specialized, spent their full time in the 
entire field of aviation medicine; another research man on the subject 
of aging from the Lovelace Foundation. 

Mr. Murpuy. Was the work of this panel made known to the 
public, Doctor? That is what I want to know. Did the pilots know 
that such a panel existed ? 

Dr. Gopparp. They were informed after the panel had concluded 
its deliberations that the panel had been convened, is my recollection. 

Mr. Murpuy. I say that only for the reason that from this record it 
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would appear that there was a disagreement between the airlines and 
pilots, a labor disagreement on this very point, for a number of 
reasons. 

General Quesapa. I assure you that a labor disagreement was not 
an influencing factor in establishing the rule. It was made on a medi- 
cal basis. 

Mr. Murpny. I didn’t mean to suggest that it was, General. 

General QursapA. What is the point then? Maybe I didn’t get it. 

Mr. Mureuy. Whether the pilots were advised that such a study 
was being made and were given an opportunity to participate, so that 
information could be developed by a dissenting point of view, let us 
say, for your consideration. 

General Qursapa. This was given in the Administrative Procedure 
Act. 

Mr. Mureny. Wasa hearing conducted on this rule? 

General Qursapa. No, sir, but they had ample opportunity to com- 
ment in the process of the Administrative Procedure Act, to which we 
conformed to the letter. 

Senator Monroney. When they appeared did they have the report 
of this panel of medical people, air and medical experts ? 

General Qursapa. Sir, I want to make clear one point, and the pur- 
pose that this group was supposed to serve. Obviously I am not a 
doctor, and I wanted some advice as to whether it was reasonable, 
unreasonable, necessary, or unnecessary to proceed with such a pro- 
gram. That is the purpose that it served, to give me advice. I 
selected people that I thought had an unbiased view. 

There was no effort whatsoever to determine what their views were 
prior to the meetings that we had; none whatsoever. 

Mr. Murreuy. Would the minutes of those meetings be available to 
us 

General Qursapa. There were no formal minutes recorded. 

Senator Monroney. Was there a report / 

General Qursapa. No, sir; there was no report. We have a memo- 
randum. We would be glad to give you what we have got. 

Mr. Mourpeny. I think it would be well to supply that for us. 

General Qursapa. I would be glad to give that to you. This was 
advice to me, and I maintained—and I am sure you will agree that I 
have the right and duty to consult with whom I choose, so long as I 
don’t get biased people. 

FEDERAL AVIATION AGENCY, 
June 8, 1959. 


Administrator 
Acting Civil Air Surgeon 


RESUME OF THE ADVISORY PANEL ON AGING MEETING 


This is a résumé of the Advisory Panel on Aging meeting, June 3, 1959. Present 
at the meeting besides Mr. Quesada were: Messrs. Pyle, Howard, Dr. Smith, and 
the following members: 

Maj. Gen. Joseph D. Caldara, Director, Flight Safety Research, USAF. 

Rear Adm. B. W. Hogan, Chief, Bureau of Medicine and Surgery, USN. 

Dr. A. H. Schwichtenberg, head, Department of Aviation and Space Medicine, 
the Lovelace Foundation for Medical Education and Research. 

Dr. Ross A. McFarland, director, Harvard-Guggenheim Center for Aviation 

Health and Safety. 

Dr. James B. Birren, Chief, Section on Aging, National Institute of Mental 

Health, Public Health Service, Department of Health, Education, and Welfare. 
Dr. James L. Goddard, Chief, accident prevention program, Division of Special 
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Health Services, Public Health Service, Department of Health, Education, 
and Welfare. 

Dr. George J. Kidera, medical director, United Air Lines. 

Dr. William F. Ashe, chairman, Department of Preventive Medicine, The Ohio 

State University. 

Mr. Quesada presented the analysis of his thinking for this group and showed 
them the background for the need of a regulation for retirement. He emphasized 
that this Agency has a primary interest in safety and that regardless of economic 
factors, safety per se has to be predominant. 

The requirement of the proposed regulation was circulated to the members 
of this committee for their study previous to the opening of the meeting. A long 
discussion followed among the members of the panel as to the necessity of this 
requirement. Dr. Smith presented data showing the projected ages of pilots and 
a chart showing the number of pilots who would be over 60 by the year 1967. 
An analysis also was presented in chart form showing the available data of 
transitioning training time versus age for the commercial airlines. The trend 
has been established that the transitioning training time is longer in the older 
age groups. It was emphaszed, however, that this by itself did not show older 
pilots were unsafe, but served to emphasize that the learning of new tasks by 
older people is somewhat more difficult. After discussion of all the facets of 
aging from the medical point of view, Mr. Quesada asked the group if they were 
willing to go on record in favor of this requirement. This group was unanimous 
in upholding the position of the Administrator and there was no dissension as 
far as the 60-year-old retirement group was concerned. 

The group then went on to discuss the requirement of an upper age limit of 55 
for transitioning to jet aircraft. In general, it was the consensus of opinion 
that this was a reasonable rule. However, there was not complete agreement as 
to the age requirement and whether Government should make this regulation. 
Dr. Schwichtenberg felt that the upper age limit of transitioning to jet aircraft 
should be 50 years of age. Both Dr. Kidera and Dr. McFarland felt that this 
would be unreasonable, but would go along with the 55-year-old age. Dr. Ashe 
felt also that the 50-year-old age would be a better limit for transitioning to 
jets, but he felt that this type of regulation should not be promoted by Govern- 
ment. He felt that this was primarily on operational requirement and had strong 
economic factors, that this was strictly a requirement for the airline manage- 
ment and the unions to decide. In the prolonged discussion that followed, how- 
ever, all members of the panel agreed that the transitioning requirement at age 
55 was reasonable and would not be objected to. A copy of the FAA position 
on the proposed rule was left with the panel with the agreement that each mem- 
ber would study this proposed rule and submit his comments within the next 2 
weeks. The panel was urged to be as critical as possible on a prepared draft. 
This would tend to strengthen anything that we put out in this Agency. 

The meeting was adjourned at 12:30 p.m. 

Original signed by— 
J. BE. Smiru, M.D. 
J. B. Smite, M.D., AS-1. 


General Qursapa. We thereupon issued a notice that we proposed 
establishment of such a maximum age. After intensive analysis of 
the many comments received—the comment from the Air Line Pilots 
Association alone ran to over 100 pages, not counting a supplemental 
comment—and after again receiving all the data in light of these 
comments, the final rule was issued. The studies by our staff in this 
matter were begun in 1958. The rule was finally adopted on Decem- 
ber 1, 1959. 

Senator Monroney. Could I ask, was there anything in the 100- 
page ALPA report that referred to medical specialists or to any re- 
ports that would be contrary to that of the factfinding body that 
you had appointed ? 

General ouatonaie: They did include in this report many references 
to the medical subjects; yes, sir; they did. 

Senator Monronry. And was that reviewed by you? 

General Qursapa. That was reviewed; yes, sir. 
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Senator Monroney. Completely taken and studied with the same 
diligence that you studied the report of the body that you had? 

General Quvrsapa. The same consideration. And I must bring 
out, sir, that the proposed rule as issued in the process of the Ad- 
ministrative Procedure Act included a provision that pilots, upon 
reaching the age 55, would not take transition in jet aircraft, and 
that rule, the rule as eventually promulgated, was different in the 
respect that it did not impose the limit of 55 on transition. So this 
in itself should be reasonable suggestion that we reviewed the old 
case objectively. 

And, sir, we had a public hearing on the age 55 because there were 
some points we wanted to bring up that we felt we needed more 
knowledge about. 

Mr. Murruy. We were told that the Air Transport Association 
opposed that rule, the age 55 rule; and approved of the age 60 rule. 

reneral Qursapa. That is substantially correct. 

Mr. Mureny. There was a hearing on the age 55 phase of the rule? 

General Qursapa. That is correct. 

Senator Monronery. And that was dropped out of the rule? 

General Qursapa. It was not included in the rule. Events over- 
took us, sir, to be honest about it. 

I am submitting for the record, with your permission, copies of 
the notice of the proposal and the final rule. The preambles to these 
discuss the matter at some length, in some respects in even greater 
detail than we have presented here. We can also make available 
copies of all comments received, if you want them. 

(The document referred to follows :) 


UNITED STATES OF AMERICA 
FEDERAL AVIATION AGENCY 
Washington, D.C. 

Civit AIR REGULATIONS AMENDMENT 42-24 


Effective: March 15, 1960. 
Issued: December 1, 1959. 


Part 42—IRREGULAR AIR CARRIER AND OFF-RouTE RULES 
MAXIMUM AGE LIMITATIONS FOR PILOTS 


Notice was given in Draft Release 59-4 (24 F.R. 5249) that a proposal was 
under consideration to amend Parts 40, 41 and 42 of the Civil Air Regulations to 
provide, in part, maximum age limits for certain utilizations of pilots in air- 
carrier operations by an air carrier. 

It was pointed out in the draft release that the number of active air carrier 
pilots age 60 or over has been increasing significantly in recent years, that pilots 
in this age group are being employed in the carriage of a substantial number of 
passengers, both in piston and jet-powered aircraft, and that this number will 
increase substantially within the next few years. Absent some limitation in 
the regulations, this condition could continue until a number of active pilots have, 
within the next 5 years, reached ages 65 to 70, and together with the then larger 
group over age 60 become increasingly responsible for a growing percentage of air 
carrier operations. 

The draft release points out the reasons indicating that a hazard to safety 
is presented by utilization of pilots of these ages in air carrier operations. 
These include the fact that there is a progressive deterioration of certain im- 
portant physiological and psychological functions with age, that significant med- 
ical defects attributable to this degenerative process occur at an increasing rate 
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as age increases, and that sudden incapacity due to such medical defects be- 
comes significantly more frequent in any group reaching age 60. 

Such incapacity, due primarily to heart attacks and strokes, cannot be pre- 
dicted accurately as to any specific individual on the basis of presently available 
scientific tests and criteria. On the contrary, the evidences of the aging proc- 
ess are so varied in different individuals that it is not possible to determine ac- 
curately with respect to any individual whether the presence or absence of any 
specific defect in itself either led to or precluded a sudden incapacitating attack. 
Any attempt to be selective in predicting which individuals are likely to suffer 
an incapacitating attack would be futile under the circumstances and would not 
be medically sound. Such a procedure, in light of the knowledge that a substan- 
tial percentage of any group of persons will suffer from such attacks after 
reaching age 60, would therefore be ineffective in eliminating the hazard to 
safety involved. 

This conclusion is emphasized by the fact that, in the case of one large group 
under medical supervision over an extended period, some 85% of the persons 
who had a heart attack for the first time had the attack within six months to a 
year after a thorough medical examination had found the individual in a condi- 
tion normal to his age and without any evidence to suggest the imminence of such 
an attack. In addition, the general good health of an individual, or the appear- 
ance of good health, are not determinative as to whether he will suffer a heart 
attack from the conditions that are normal as a result of age. 

Other factors, even less susceptible to precise measurement as to their effect 
but which must be considered in connection with safety in flight, result simply 
from aging alone and are, with some variations, applicable to all individuals. 
These relate to loss of ability to perform highly skilled tasks rapidly, to resist 
fatigue, to maintain physical stamina, to perform effectively in a complex and 
stressful environment, to apply experience, judgment and reasoning rapidly 
in new, changing and emergency situations, and to learn new techniques, skills 
and procedures. The progressive loss of these abilities generally starts well prior 
to age 60; and, even though they may be significant in themselves prior to age 60, 
they assume greater significance at the older ages when coupled with the medical 
defects leading to increased risk of sudden incapacitation. 

The older pilots as a group fly the largest, highest-performance aircraft, 
carrying ‘tthe greatest number of passengers over the longest non-stop distances, 
operating into and out of the most congested airports near the largest cities, 
and traveling in flight in and through traffic lanes with the highest density of 
air traffic. A great many of these flights involve the newest, largest, fastest and 
most highly-powered jet aircraft, The possible hazards inherent in the older 
pilot’s medical condition are entifely too serious to determine the question of 
safety by an attempt to balance the increased chances of an incapacitating 
attack against the possibility that the pilot might not be engaged in the car- 
riage of a large number of passengers at the time of such an attack. 

In exploring all the ramifications of the problems involved, the nature of air 
traffic and air carrier operations in the future has been considered. Present in- 
dications are that the very large increases that have taken place in recent years 
are small in relation to the increases yet to occur. Projection of the number 
of pilots who will be in the 60 to 70 year age group, in an era of extreme 
density and frequency of jet and piston air carrier operations involving many 
millions of passenger miles, indicates a probability of sudden incapacitation of 
some of these pilots in the course of flight. While medical science may at 
some future time develop accurate, validly selective tests which would safely 
allow selected pilots to fly in air carrier operations after age 60, safety cannot be 
compromised in the meantime for lack of such tests. This is particularly so in 
light of the statutory directive contained in section 601(b) of the Federal 
Aviation Act of 1958 that, “In prescribing standards, rules, and regulations * * * 
the Administrator shall give full consideration to the duty resting upon air 
earriers to perform their services with the highest possible degree of safety in 
the public interest * * *,” and that, “The Administrator shall exercise and 
perform his powers and duties under this Act in such a manner as will best 
tend to reduce or eliminate the possibility of, or recurrence of, accidents in air 
transportation * * *” 
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To the extent that a progressive loss of certain abilities generally starts well 
prior to age 60, further consideration is required of those aspects of safety in 
flight concerned with factors other than incapacitation. Especially with the 
development and increasing use of larger and higher performance aircraft and 
more complicated traffic conditions, growing importance attaches to the ability 
of pilots to learn new techniques, skills, and procedures, and to unlearn and 
discard previously learned and well-established patterns of behavior. 

For this reason, the draft proposal included a provision to establish age 55 
as the age prior to which an individual must obtain a type-rating for turbo-jet 
powered aircraft in order to act as pilot-in-command for such aircraft in air 
vearrier service. Age 55 was selected on the basis that it marks the point at 
which the detrimental effects of age on physiological and psychological func- 
tions have become significant. 

All interested persons have been given an opportunity to comment and all 
comments received have been given careful consideration. Many strong argu- 
ments were made, both in favor of and against the draft proposal. Some of the 
comments in favor of the proposal recommended more stringent action than that 
now being taken in this amendment, and referred to opinions and conclusions 
more far-reaching than those expressed above. Some of these were received 
from active airline pilots, although a majority of those identifying themselves 
as airline pilots from whom comments were received were adverse to the 
proposal. 

The Air Transport Association, representing the major scheduled air carriers 
conducting charter flights and special services or scheduled cargo operations 
under the provisions of Part 42, was in favor of the proposal as to age 60. One 
large supplemental air carrier was opposed to the entire proposal. The Air Line 
Pilots Association, from which most complete and voluminous comments were 
received, was also opposed to the proposals, but offered no practical substitute 
to achieve the safety aims of this amendment. The position taken was that 
qualification of a pilot should be determined on an individual selection basis 
without any limitation as to chronological age. This is rejected as an inade- 
quate safety standard in light of the present inability of medical science to 
provide a reliable and valid basis for selection. 

Some requests for a public hearing were received. In the rulemaking process, 
a public hearing has basically the same purpose as written comments, namely, 
to inform the Ageney of the facts and opinions of the public concerning the 
proposed rule. It serves a useful purpose, however, when it provides something 
more than uSually is obtained from written comments. Normally, this would 
involve situations where facts and views cannot be expressed adequately by 
written comments, where written comments cannot properly be evaluated with- 
out further development in a public hearing, or where written comments which 
have been received raise new issues which require further public consideration 
and this can be accomplished most satisfactorily and expeditiously in a hearing. 

Comments were received covering all the issues involved in the proposed rule. 
They have been most carefully evaluated with respect to their bearing on some 
of the requests that were received for a public hearing. In respect to the provi- 
sion to establish age 55 as the age prior to which an individual must obtain a 
type-rating for turbo-jet powered aircraft, it is possible that a hearing may 
produce further information or data not already encompassed in the scope of 
the comments received. The comments and other data available appear to be 
sufficiently precise and determinative in connection with the provisions appli- 
cable to utilization of a pilot after attainment of age 60. In this connection, 
the requests for a public hearing did not indicate any area that the comments 
have not covered adequately nor was any showing made that they could not be 
evaluated properly without a public hearing. They did not point out any issue 
that was not previously considered. On this point a public hearing is likely to 
repeat opinions and evidence already submitted in the form of written com- 
ments. With respect to this provision of the proposed rule, therefore, it does 
not appear that a public hearing would serve a useful purpose; and it is not 
deemed necessary in the public interest. 

After considering all of the comments received, I find that a public hearing 
is necessary and appropriate with respect to the proposal concerning eligibility 
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to obtain a type rating for turbojet powered aircraft after the attainment of 
age 55 and a notice for such a hearing on January 7, 1960, is being issued. I 
find further that establishment of a maximum age of 60 for pilots utilized by 
air carriers in air carrier operations is necessary for safety in air commerce 
and is in the public interest. 

In answer to some of the comments received from air taxi operators and 
other operators of small aircraft it appears necessary to point out that this 
amendment will not apply to pilots of small aircraft. At the time that the pro- 
posal was issued as a draft release it was contemplated that such operations 
would shortly be conducted pursuant to the provisions of a new Part 47. How- 
ever, since the effective date of that part has been suspended, and such opera- 
tions will continue to be conducted under Part 42 for an additional period, this 
amendment to Part 42 has been expressly limited to large aircraft. This 
amendment will, of course, apply to pilots of large aircraft when utilized by 
commercial operators subject to the provisions of Part 42. The necessity of a 
maximum age limitation to pilots of small aircraft utilized by air taxi and 
other commercial operators will be the subject of further study by the Agency. 
If such a requirement is found necessary it will be issued as a separate pro- 
posal for comments by the public. 

In consideration of the foregoing, section 42.40 of Part 42 of the Civil Air 
Regulations (14 CFR Part 42) is hereby amended by adding a new paragraph 
(c) to read as follows: 


§ 4240 Airman requirements. 
*” x * * * * 


(c) No individual who has reached his 60th birthday shall be utilized or 
serve as a pilot on any large aircraft while engaged in air carrier operations. 
This amendment shall become effective on March 15, 1960. 


(Secs. 313(a), 601, 602, 604, 72 Stat. Ta, S58, 776, 778; 49 U.S.C. 1354(a), 1421, 1422, 
Issued in Washington, D.C., on December 1, 1959. 


JAMES T’. PYLE, 
Acting Administrator. 


[F.R. Doc. 59—-10304 ; Filed, Dec. 4, 1959; 8:50 a.m.] 
[Part 42 last printed Dec. 15, 1954] 





Untrep STrares or AMERICA, 
Feperat Aviation AGENCY, 
Washington, D.C., June 27,1959. 
gton, ’ 


Civit Arr Recuriations Drarr Reiease No. 59-4 


Subject : Maximum age limitations for pilots. 


The Federal Aviation Agency has under consideration amend- 
ments to part 42 of the Civil Air Regulations. The reasons therefor 
are set forth in the explanatory statement of the attached proposal 
which is being published in the Federal Register as a notice of pro- 
posed rulemaking. 

The Agency desires that all persons who will be affected by the 
requirements of this proposal be fully informed as to its effect upon 
them and is therefore circulating copies in order to afford interested 
persons ample opportunity to submit comments as they may desire. 

Because of the large number of comments which we anticipate re- 
ceiving in response to this draft release, we will be unable to ac- 
knowledge receipt of each reply. However, you may be assured that 
all comments will be given careful consideration. 
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It should be noted that comments must be submitted in duplicate 
and in order to insure consideration must be received by the Agency 
not later than August 28, 1959. 


James T. Prix, Acting Administrator. 


{As published in the Federal Register (24 F.R. 5249), on June 27, 1959] 


FEDERAL AVIATION AGENCY 


{14 CFR Part 42] 
[Reg. Docket No. 40; Draft Release 59-4] 


IRREGULAR ATR CARRIER AND OFF-ROUTE RULES 
MAXIMUM AGE LIMITATIONS FOR PILOTS 


Notice is hereby given that the Federal Aviation Agency has under considera- 
tion a proposal to amend Part 42 of the Civil Air Regulations as hereinafter 
set forth. 

Piloting of air carrier aircraft is recognized as a highly skilled occupation. 
Recognition of this is apparent in employment standards, compensation, hours 
of flying, proficiency checking, medical surveillance, and Federal regulations 
which apply to air carrier pilots. The development and maintenance of the 
highest piloting skill have been essential elements in providing, in a few 
decades, a rapid means of public transportation with a record of safety favorably 
comparable to that of other forms of public transportation. 

Because of the relatively recent development of large-scale air carrier opera- 
tions, and the emphasis on youth in the original selection of pilots by air carriers, 
the matter of age of the pilot, and its effect on the skills of piloting, has not 
until now become of critical importance. In 1947 there were no active airline 
transport pilots aged 60 or over. By 1962, it is predicted that there will be 
at least 80 active airline transport pilots of that age group, and that by 1967 
the number will be about 250. 

The continuing development of air carrier operations provides additional rea- 
sons for urgent consideration of the effect of age on the performance of air 
earrier pilots. Systems of air traffic management, to handle the increasing 
volume of air traffic, are under constant development and implementation. The 
effectiveness of these systems in promoting air safety depends to a considerable 
extent on the skills contributed by pilots in their operation. Similar dependence 
is now being placed on pilot skills to ensure the safe introduction of turbine- 
powered aircraft into air carrier service. This began in 1957 and is being 
rapidly accelerated in 1959. 

For the present purposes, the process of aging can be considered as a progres- 
sive deterioration of certain important physiological and psychological func- 
tions. The process begins at some time after the attainment of maturity and 
continues unrelentingly until death. Many measurements have been made of 
the extent to which deterioration occurs with age in specific physiological and 
psychological functions. Studies have also been made to demonstrate the sig- 
nificance of these determinations in the performance of certain tasks. However, 
when knowledge developed by such observations and studies is applied to a 
specific occupation it suffers from lack of completeness, as is generally the 
ease in considering human capabilities. Scientific advances are expected to 
add continually to this knowledge. 

Despite the fact that knowledge of the aging process specifically related to 
piloting aircraft is incomplete, certain applicable observations have been made 
and generally understood. Those which have been given consideration in the 
development of this regulation are discussed briefly hereafter. 

Physical deterioration with age can, for the most part, be attribued to a pro- 
gressive degenerative process termed arteriosclerosis, a condition affecting 
blood vessels in a manner quite comparable to the progressive accumulation of 
scale and rust in water pipes. The resultant interference with transportation 
of blood containing the vital materials needed by the tissues and organs, reduces 
the efficiency of function of bodily systems. This is an insidious process. There 
are no effective means of reversing it. It may affect the function of certain 
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‘vital organs, such as the heart and brain, more rapidly than other organs and 
systems. The extent to which individual parts, or the body in general, are 
affected by these changes cannot be determined accurately by available methods 
of examination. Consequently, the point at which a function or a combination 
of functions first become critically affected cannot be determined in a given 
individual. 

Specific medical conditions attributable to the degenerative processes of aging 
occur, of course, at an increasing rate as the processes continue. The death 
rate from heart disease, for example, has been found to be ten times greater 
for persons aged 45 to 64 than for those aged 25 to 44. By age 65, cardiovascular 
disease (including heart disease) causes more deaths than all other medical 
conditions combined. Non-fatal episodes occur at a comparably increased rate 
with age. Most of these medical conditions are those which produce sudden 
incapacity. They very frequently advance to the point where incapacity occurs 
without prior symptoms and in the presence of normal medical findings. 

In general those human capabilities chiefly dependent upon experience, judg- 
ment and reasoning are retained for relatively long periods of time, and, in 
some respects, improve with age. These factors are operative at least from the 
attainment of maturity until some ill-defined state of deterioration is reached 
or until death, if this intervenes. In general, abilities to perform highly skilled 
tasks rapidly, to adapt to new and changing environmental situations, to resist 
fatigue, to maintain physical stamina, and to perform effectively in a complex 
and stressful environment begin to decline in early middle life and continue 
to decline at a fairly steady rate thereafter. In addition, although experience, 
judgment, and reasoning may be well preserved, the ability to apply them rapidly, 
especially in new, changing, and emergency situations, is progressively lost with 
age at a rate comparable to the loss of rapid performance of highly skilled tasks. 

Ability to learn is known to decline with age. Among the many factors which 
may be related to this decline is one of importance to the introduction of older 
pilots into new types of aircraft. New material is learned with difficulty and 
retained poorly when it requires the “unlearning” of previously acquired knowl- 
edge and skills. Inability to rely on the extent to which new patterns have been 
established and old patterns have been eradicated is demonstrated in reactions 
to new and emergency situations which may require a certain amount of essen- 
tially automatic behavior. It was been generally observed that the likelihood 
of reverting to previously learned and well-established patterns in such circum- 
stances is relatively great, resulting in actions not appropriate to the demands 
of the situation. 

As indicated, presently available data do not permit any precise determina- 
tion of the specific age at which continued activity as a pilot can be said conclu- 
sively to constitute a hazard to safety under normal or emergency conditions of 
flight. It is known, however, from the available studies which have been made, 
that the detrimental effects on physiological and psychological functions have 
become significant by age 55. Consequently, in view of the distinct differences 
involved between piloting aircraft having reciprocating engines and those with 
turbojet engines, it is believed necessary in the interest of safety to establish age 
65 as the age prior to which an individual must obtain a type rating for a turbo- 
jet-powered aircraft in order to act as pilot in command for such aircraft in air 
carrier service. 

With regard to the age at which a pilot may serve in any pilot capacity in 
air carrier Operations, on an aircraft powered by either turbine or recipro- 
cating engines, it is reasonable under the present state of knowledge in order to 
assure the highest degree of safety required in air transportation to establish 
sueh maximum age at not more than 60. 

Similar action is proposed in connection with pilots utilized in air carrier 


operations conducted under Parts 40 and 41. 
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Interested persons may participate in the making of the proposed rule by sub- 
mitting such written data, views or arguments as they may desire. Communi- 
eations should be submitted in duplicate to the Docket Section, Federal Aviation 
Agency, Room B-—316, 1711 New York Avenue NW., Washington 25, D.C. All 
communications received within 60 days after publication of this notice in the 
FEDERAL REGISTER Will be considered by the Administrator before taking action 
upon the proposed rule. The proposals contained in this notice may be changed 
in light of the comments received. All comments submitted will be available 
for examination by interested persons in the Docket Section when the prescribed 
time for return of comments has expired. 

This amendment is proposed under the authority of sections 313(a), 601, 602 
and 604 of the Federal Aviation Act of 1958 (72 Stat. 752, 775, 776, 778: 49 U.S.C. 
1354, 1421, 1422, 1424). 

In consideration of the foregoing, it is proposed to amend § 42.40 by adding a 
new paragraph (c) to read as follows: 

(c) No individual who has reached his 55th birthday shall be utilized or serve 
as a pilot in command, or as second in command of a flight crew of 3 or more 
pilots, on a turbojet-powered aircraft engaged in air carrier operations unless he 
held an aircraft type rating for the particular aircraft either prior to such birth- 
day or the effective date of this regulation. In addition, no individual who has 
reached his 60th birthday shall be utilized or serve as a pilot on any aircraft 
engaged in air carrier operations. 

Dated: June 25, 1959. 

JAMES T. PYLE, 
Acting Administrator. 


[F.R. Doc. 59-5408 ; Filed, June 26, 1959; 8 :53 a.m.] 


General Qursapa. I think what I have just outlined to the com- 
mittee makes it clear that these rules have not been dreamed up by 
myself or other officials of the Agency in the middle of the night. But 
to put to rest once and for all this matter of the care and deliberation 
with which our rules are adopted, I would like to have the civil air 
surgeon comment on several charts which illustrate this point very 
effectively. 

Dr. Gopparp. That chart refers to the maximum age limit for 
utilization of pilots and air carrier operations. This indicates that 
in 1947 we had no pilots in this age group over 60. In 1959 there 
were 35 and a projected 250 by 1967. 
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Dr. Gopparp. The boxes present at various points the process which 
we went through: A meeting with the airline medical directors in Los 
Angeles, to discuss the general problem of pilot aging early in 1959. 
The subject was again raised, although briefly, at a meeting between 
Agency officials and ALPA representatives later that year. The Cor- 
nell Guggenheim Safety Center met and discussed and made a recom- 
mendation on pilot aging in April of 1959. 

The advisory panel, which Mr. Quesada has mentioned, met and 
endorsed the general approach to the age 60 rule. 

Data from a large industrial firm was received subsequent to these 
meetings and indicated the greatly increased rate of incapacity with 
age despite frequent ola’ evaluation. 

The comments were reviewed—and these comments were from 89 
groups and individuals. Following a careful review of the comments 
the determination was made that the position as originally presented 
in the proposed rule was a sound one. The rule was issued and be- 
came effective on March 15, 1960, a period of slightly over a year. 

The second rule which was of concern relates to the one discussed 
earlier on physical standards of airmen. 
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Dr. Gopparp. As Mr. Quesada indicated, it covered a 4-year period 
starting off with the study recommended and carried out by the 
Flight Safety Foundation. 

In this study, part of ALPA, AOPA, NBAA, ATA, ATCA, and 
others were consulted, plus consultation with appropriate medical 


ups. 

via 1957 specialists in various fields such as diabetes, heart disease, 
sychiatry, and so forth, were asked their opinion. In 1958 the 

Fight Safety Foundation report was completed and sent to the FAA. 

Approved rule was issued in March 1959. A rule was issued in late 

1959 with the December 1 effective date. 

Prior to issuance of the rule there were 114 comments from not 
only national associations in the field of medical specialties, but from 
individuals and interested associations. All of these were carefully 
evaluated. 

Mr. Murry. You did not follow completely the FSF reports. 
Is that a fair statement ? 

Dr. Gopparp. That is correct. We followed, we believe, the main 
recommendations made in the Flight Safety Foundation report. 

Mr. Mourpuy. I notice here, and this has been commented on by 
other witnesses, that the Flight Safety Foundation report recom- 
mended, beginning at page 68 and running over to page 70, that 
some provision be made for waivers or the issuance of limited medical 
certificates. 

Dr. Gopparp. Yes, sir; and we do this. 

Mr. Murrpny. You don’t do it in connection with the new medical 

uirements, do you? 

r. Gopparp. Yes, we do even in that instance, with the provision 
for exemptions, which the individual may apply frequently to the 
Administrator for. 

Mr. Morrnuy. Do you mean people with previous heart conditions, 
diabetics? 

Dr. Gopparp. Yes, sir. 

Mr. Morruy. Cerebral—— 

Dr. Gopparp. Yes, sir. There is condition for individual applica- 
tions on this, for exemption from the rulings. 

General Quesapa. And we do it. 

Mr. Mourpuy. Is the public familiar with this? 

General Quesapa. Oh, yes. 

Mr. Murpuy. We have had testimony that there is no such—— 

Dr. Gopparp. This was in the preamble to the rule. 

Senator Monroney. What mechanism do you intend to use for this? 
Would it be to provide a review of your distinguished consultants 
or people who have special knowledge in this field to review the medi- 
cal history of the individual? 

General Quesapa. We would take each case and evaluate it on its 
merits. We have a recognized designated medical examiner examine 
the person, or in some cases we would offer to examine him ourselves. 
This is not uncommon. And some people find us extremely helpful 
and are most grateful. 
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Senator Monroney. It has been argued here, General, several times, 
that while they feel that they can be examined by your surgeon gen- 
eral, that this is kind of like the man who promulgated the rule 
making the fina] decision. We have had a good many suggestions 
that seem to have some merit that some consultive body of experts 
that would represent these various fields should pass on those appli- 
cants so they could feel that they will have then a right of review 
by someone who has not heretofore been associated with the case; 
that competent medical authority boards could be set up to review, 
to remove whatever feeling the individual might have that his case 
was absolutely hopeless and is now being reviewed by an outside, 
impartial, dispassionate unassociated group that is merely looking 
at ee sabieal higtory that he may submit, or that the Agency may 
submit. 

General Quesapa. This is a very good suggestion, Mr. Chairman, 
I have to say very frankly. But there is one point that I think should 
be cleared up. 

If this man is disqualified because he has had these ailments, it is 
because there is a medical diagnosis that he does have these ailments, 
and that is not made by us. 

Senator Monroney. That is correct. I am thinking of cases that 
we have had brought before us in correspondence. We have had a 
great deal of mail, as you may imagine, on this, such as the history 
of a boy fainting in a high school football game, where somebody 

uts a stethoscope on him and says obviously it is a heart attack. He 
vas overstrained himself. He may be hospitalized overnight, or 2 
or 3 days and turned loose. Yet because'the newspaper publicity has 
given him a cardiac history that may—and I know does in the case 
of the military—bar him from ever being considered as a pilot in the 
Air Force, for example. 

We are trying to avoid that in suggesting a way to overcome the 
chances of misdiagnosis that give a history of a heart condition, which 
is awfully difficult to get loose from. ‘Ten or fifteen years of not 
requiring medical attention na tranhle no problems with this con- 
dition, should not, it seems to me, completely disbar him without a 
second look at it by someone outside in a consultive way attached 
as a review panel to screen such cases. You say you want to make 
the waivers. It is necessary I think to have him feel that this is being 
reviewed by a third party to be sure that everything is looked at dis- 
passionately and on the basis of what evidence he can submit. 

I am not asking for a decision on this. I am merely saying as a 
result of long days of hearing and much correspondence this seems 
(o be one of the things that is a missing link. 

General Quesapa. I think this has a great deal of merit sir, but I 
would like to clear up the point. There seems to be a suggestion of 
a third party. You must understand we haven’t taken, we haven’t 
been a party in examining this man. 

Senator Monroney. In this sense, that these cases come into the 
civil air — for review, he then is there and he is one of the 
men who helped in the promotion of this rule which these people 


feel barred him. This is the point I am making, the third party 
determination based on what they think at least is not the court re- 
ceiving an appeal to reconsider the same case they have just gone over. 











a i 


REVIEW OF THE FEDERAL AVIATION ACT 1143 


Mr. Murrny. I think we had such a case just before you testified, 
the case of the chap from Philadelphia, who had a review by Dr. 
Britton, I believe, who was told that unless he could produce proof, 
which he said was impossible of production, he was barred because he 
had a heart condition from which his physicians, and other competent 
medical authorities, say he has completely recovered. 

I think that is the kind of a case that the chairman is speaking 
about. 

Dr. Gopparp. This same type of case, if I may, poses a real problem 
for us. We have had other individuals who have had very mild heart 
attacks and in fact you may have read of one recently where the indi- 
vidual concerned died while at the controls of an aircraft over Love 
Field in Dallas. His wife, who was untrained as a pilot, then, for ap- 

roximately an hour or more, had to attempt and was successful in fly- 
ing this aircraft to a crash landing which she survived. This individ- 
ual had, in 1958, an extremely eid hesheninel thrombosis, so mild in fact 
the diagnosis was almost missed by his physician who was treating him 
at that time for a stomach disturbance. The individual made an 
apparently complete recovery, continued to fly, and then had this 
episode. In our region we are attempting to develop ways which will 
enable us to identify the specific individual which represents a good 
risk so that we may move ahead more quickly in certifying within 
some limitations these t pes of individuals. 

Senator Monroney. W e are talking now only of waivers and limited 
certificates, and certainly nothing beyond the class IIT license in re- 
gard to cardiacs. I am sure that all these are prohibited under the 
class II and I licenses, and by all airline procedures as well. 

Mr. Morpuy. But at the present time we have been told by cor- 
respondence that CAB, for example, on appeal, even though there may 
be respectable medical opinion to dooce the airman’s application, 
says, “Our hands are tied because the rule has been changed and there 
is no provision being made for a limited certificate or waiver. It is 
an absolute binding disqualification.” 

Where are they getting that information / 

Dr. Gopparp. I believe that they are correct, partially correct in 
that no waiver can be given to these individuals. The mechanism still 
remains open of application for exemption. 

Mr. Murpny. to the Administrator ? 

Dr. Gopparp. Yes, sir. 

Mr. Moreuy. That would be a hearing de novo I suppose. 

General Quesapa. No. I do want to deny that. You must re- 
member that the administrator is giving an exemption. Upon the 
granting of an exemption he automatically assumes burden. I think 
you must admit that, won’t you? The granting of an exemption puts 
upon the person who grants it the burden of his rightness. I think we 
cannot deny that. 

So whereas I think there is merit to a suggestion that the Admin- 
istrator might well have a group that could conduct such a medical 
examination, I say that in the final analysis the burden is his and his 
ag He must bear the burden of tragedy that might follow there- 
after. 
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But I do see your point that it might be well to have somebody 
advise the Administrator on these functions. However, I must say 
don’t admit however that my own medical staff is biased in these cases. 
I don’t think you mean to imply that. 

Senator Monroney. I am not saying that, or insinuating it. But I 
am saying that the person whose case is considered will feel a lot 
better if it is being considered by some panel that is not a part of 
the Agency but which may be appointed as a advisory group on these 
kind of cases. This is just fundamental to leaning over backwards in 
a spirit of extreme fairness. Not that there is any charge of unfair- 
ness. But aman who loves to fly, as you do or anybody else does, wants 
to keep on flying. Certainly he is aware of not wishing to endanger 
any lives, but he is a hard man to convince that because he has had 
no trouble for 10 years that this is more apt to hit him than some- 
body else his age. 

General Quesapa. Definitely has a great deal of merit and we will 
certainly look into it and report back to you, if you like. 

Senator Monronry. We would like to be advised. It is too import- 
ant a matter to ask for a quickie on the thing. 

General Quesapa. We will attempt to look into it forthwith. 

Mr. Morrny. In connection with the rule governing maximum age, 
the pilots, there is a question which sort of lurks in the record and 
to which we have had no direct answer as yet, I suppose, because we 
haven’t asked for it. Why was this rule promulgated as an amend- 
ment to parts 40 and 41 and so forth, of the civil air regulations, 
rather than part 29 which governs pilot certification qualifications? 

Mr. Howarp. I think the thing to bear in mind in this connection is 
that it is not a total prohibition against flying or use of a certificate. 
It is a partial operating limitation in air carrier operations. There- 
fore it was, instead of being put in a certificate area which would go 
to the whole use of the certificate, it was put in an operating part which 
was affected, directly affected and was all that was affected; namely, 
the pilot serving in air carrier operations. 

Mr. Mureny. Did this have any effect or impact upon the rights 
of the pilots affected ? 

Mr. Howarp. None whatsoever 

Mr. Murruy. Could you tell us the areas then that are still open in 
eee for a pilot 60 years of age to operate the controls of an air- 
crait ¢ 

Mr. Howarp. I think Mr. Bakke might better answre that. 

Mr. Baxxe. He could, for instance, operate in supervisory capaci- 
ties as check pilot, for instance, as an instructor. His services could 
still be used, but not in air carrier operations. He could serve as an 
inspector. 

Senator Monroney. He could even be a test pilot ? 

Mr. Baxke. Yes, he could fly as a test pilot. 

Mr. Murrny. Could he fly air taxi? 

Mr. Baxxe. Yes, he could fly air taxi. 

Mr. Murpuy. Or business aircraft ? 

Mr. Baxxe. Yes, sir. 

Senator Monroney. In other words the difference, as I gather from 
what you said, is that in common carriage on ticketed traffic, you 
have imposed a limitation that no one will fly that particular type of 
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traffic because of the large number of people in high performance air- 
craft, but it does. not affect his certificate otherwise to engage In any- 
thing other than common carriage on the certified aircraft ? 

Mr. Bakke. That is exactly correct, and it is true in many other 
areas, aS you are doubtless aware. Part 40 for instance is far more 
extensive. It contains many additional limitations and safeguards 
that are not contained in part 43, which deals with general aviation. 
This is one of those additional restrictions that apply where the 
carriage of large numbers of people are involved. 

Senator Monroney. Do any airlines now impose a 60-year limita- 
tion? Do any airlines have a limitation of their own on 60 years? 
Mr. Bakke. With respect to operations other than air carrier? 

Senator Monroney. No. I am talking about your regular air car- 
riers. Do any of our trunk airlines for example have a limitation 
of 60 years of age? 

Mr. Baxxe. They all do now. 

Senator Monroney. I mean prior to the regulations. 

General Qugsapa. Sir, I aaluee that Eastern Airlines attempted, 
through their retirement plan, to provide for retirement at 60 to 
retire the pilots upon reaching the age of 60. Through an arbitration 
procedure which I am not familiar with, they continued to fly after 
60. 

Mr. Mureuy. Dr. Goddard—— 

General Quresapa. There were three cases of this I think. 

Mr. Murpny. In connection with the medical requirements of pri- 
vate pilots, do you make a distinction as a doctor in the qualifications 
necessary for class III certificate and those of class I or II? 

Dr. Gopparp. Yes. The standards that are prescribed do make a 
distinction for the various classes, I, II, and III. 

Mr. Murpuy. Do you agree with that distinction ? 

Dr. Gopparp. Yes. The principles of this distinction, yes. 

Mr. Murruy. Do you see any need for requiring a single set of 
medical standards to govern all applicants for pilot’s licenses, whether 
they are commercial, transport, or private pilots? 

Dr. Gopparp. I think within the general set of standards there cer- 
tainly would be agreement that certain items, such as heart conditions 
or blood pressure maximum, would be appropriate for all three cate- 
gories. But not necessarily every item that is applicable to class I 
would or should be applicable to class III applicants. 

Mr. Murreuy. We had some testimony this morning—the only rea- 
son I ask that—from Dr. Baxter, I believe, who feels quite contrary 
to the opinion that you have just expressed. 

Senator Monroney. You may continue, General. 

General Qursapa. Military participation in the Agency: I would 
now like to turn to the subject of military participation in the Agency. 
As you know, a major purpose of the Con ress in adopting the Fed- 
eral Aviation Act of 1958 was to consolidate in a single agency the 
responsibilities and services for aviation that were then widely spread 
among military and civilian agencies. This resulted in giving the 
Federal Aviation Agency full responsibility for — an air 
traffic control system and the supporting air navigation facilities 
needed by both military and civil aviation. 
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In addition, the Agency was given primary responsibility for re- 
search and development in air traffic control and navigation aids to 
serve both civil and military aviation, and for planning and allocat- 
ing the use of the navigable airspace by military and civil aviation. 

t was the opinion of the Congress that einen in the work 
of the Agency by military personnel would be necessary. Section 
302(c)} of the act therefore requires that the Administrator arrange 
for the ee of military personnel in appropriate FAA pro- 
grams. As of May 1, 1960, 130 military officers were on assignment to 
the Agency, representing something less than one-half of 1 percent of 
the Agency’s ren 36,000 personnel. In providing for this 
participation, the act requires that all such military personnel be re- 
sponsible only to the Administrator—and they are, let no one make 
any mistake about that. 

An agreement was consummated between the Department of De- 
fense and the FAA on December 31, 1958, governing military partici- 
pation in the Agency. Normal tours of duty with the Agency are 3 

ears, but a 1-year extension may be permitted. Theiy pay and al- 
owances are paid by the FAA through reimbursement to the services. 
Their effectiveness ratings, which actually affect their military careers, 
are determined and prepared by the Agency. The officers are not 
necessarily ‘assigned to duties related solely to military flight opera- 
tions or to maintaining contact with the military services. 

They do provide the Agency with the “military brains” which the 
Congress recognized would be essential to permit intelligent consid- 
eration of the national defense aspects of our responsibilities. Their 
contributions have fully borne out the foresight of Congress in this 


regard. 

eee like to offer for the record an “Interim Report of Partici- 
pation of Military Personnel in the FAA for the Period August 23, 
1959, to February 22, 1960.” It contains the DOD-FAA agreement 
and shows the positions filled or planned to be filled by military 
personnel. 

(The document follows :) 
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FEDERAL AVIATION AGENCY 


Office of the Washington 25, D.C. 


Administrator 


February 22, 1960 


Dear Mr. Chairman: 


I am pleased to submit the Third Semiannual Report 

on Participation of Military Personnel in the Federal 
Aviation Agency, as required by Section 302(c)(3) of 
the Federal Aviation Act of 1958. 


This report covers the six-month period from August 
23, 1959 to February 22, 1960. 


Sincerely yours, 


me 
\ 4 
) \ 
{.\  E. R. QUESADA 
Administrator 


Enclosure 


Honorable Richard B. Russell 
Chairman, Committee on 
Armed Services 


United States Senate 
Washington 25, D. C. 
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FEDERAL AVIATION AGENCY 


Washington 25, D.C. 


February 22, 1960 


Dear Mr. Chairman: 

I am pleased to submit the Third Semiannual Report 
on Participation of Military Personnel in the Federal 
Aviation Agency, as required by Section 302(c)(3) of 
the Federal Aviation Act of 1958. 


This report covers the six-month period from August 
23, 1959 to February 22, 1960. 


Sincerely yours, 


\ 6% 


ex EB. R. QUESADA 
Administrator 


) Anabe s 


Enclosure 


Honorable Warren G. Magnuson 
Chairman, Committee on Interstate 
and Foreign Commerce 


United States Senate 
Washington 25, D. C. 








REVIEW OF THE FEDERAL AVIATION ACT 





FEDERAL AVIATION AGENCY 


Office of the Washington 25, D.C 


Admunistrator 


February 22, 1960 


Dear Mr. Chairman: 

I am pleased to submit the Third Semiannual Report 

on Particivation of Military Fersonnel in the Federal 
Aviation Agency, as required by Section 302(c)(3) of 
the Federal Aviation Act of 1958. 


This report covers the six-month period from August 
23, 1959 to February 22, 1960. 


Sincerely yours, 


E. R. QUESADA 
Administrator 


Enclosure 


Honorable Carl Vinson 

Chairman, Committee on 
Armed Services 

House of Representatives 

Washington 25, D. C. 
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FEDERAL AVIATION AGENCY 


Washington 25, D.C 


February 22, 1960 


Dear Mr. Chairman: 


1 am pleased to submit the Third Semiannual Report 

on Participation of Military Personnel in the Federal 
Aviation Agency, as required by Section 302(c)(3) of 
the Federal Aviation Act of 1958. 


This report covers the six-month period from August 
23, 1959 to February 22, 1960. 


Sincerely yours, 


5 s . \ 


SN E.R. QUESADA 
Administrator 


Enclosure 


Honorable Oren Harris 

Chairman, Committee on Interstate 
and Foreign Commerce 

House of Representatives 

Washington 25, D. C. 
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THIRD SEMIANNUAL REPORT ON PARTICIPATION OF 
MILITARY PERSONNEL IN THE FEDERAL AVIATION 
AGENCY UNDER THE FEDERAL AVIATION ACT OF 1958 


(Public Law 85-726, Approved August 23, 1958) 


For the Period August 23, 1959 to February 22, 1960 


This Report is prepared in accordance with Section 302(c) of the 
Federal Aviation Act of 1958, specifically paragraph 302(c)(3), 
which requires a semiannual report to the Congress on agreements 
entered into with the military services for the detail of military 
personnel to the Federal Aviation Agency, including the number, 
rank and positions of members of the armed services so detailed 
and an evaluation of the effectiveness of such agreements and 
assignments of personnel thereunder. 


The complete text of Section 302(c) of the Act is attached as 
Appendix A. 
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AGREEMENT BETWEEN THE MILITARY DEPARTMENTS AND FAA 


An agreement consummated between the Department of Defense and the 
Federal Aviation Agency on December 31, 1958 governs participation 
of members of the Armed Services in operations of the FAA in 
accord with the Federal Aviation Act of 1958. 


A copy of the agreement is attached as Appendix B. It provides, 
briefly, for the determination of positions to be filled with 
military personnel, by mutual agreement of the Agency and the 
Department of Defense, the nomination by the Military Departments 

of persons to fill these positions; and the selection or non- 
selection of nominees by the Agency; the detail of military personnel 
for normal tours of duty of three years, with requests for one-year 
extensions permitted; che recalling of detailed military personnel 
by either the Secretary of the Military Lepartment concerned or the 
FAA Administrator; the continued application of the Uniform Code of 
Military Justice to detailed military personnel, as well as Military 
Department policies and directives concerning military discipline, 
leave and flying requirements, the direction and control of detailed 
personnel solely by the Agency; the preparation of effectiveness 
reports by the Agency on the military personnel; provision for reim- 
bursing the Military Departments for pay and allowances of detailed 
personnel; and the conclusion of any needed supplemental agreements 
between FAA and individual Military Departments. 


It is considered that the personnel agreement between the Department 
of Defense and the Federal Aviation Agency, referred to herein, is 
completely workable and satisfactory in all respects. The cooperation 
of the Military Departments in the assignment of highly qualified 
officers under this agreement has been outstanding. 


The PAA - Department of Defense agreement of December 31, 1958 is 
the only one presently existing between the Departments of Defense 
and the Federal Aviation Agency on the detail of military personnel 
to the Agency. 
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ASSIGNMENT OF MILITARY PERSONNEL TO 7HE 
FEDERAL AVIATION AGENCY 


Active participation of military personnel in the Federal 
Aviation Agency as provided for by Section 302(c)(3) of the 
Federal Aviation Act of 1958 began on November 1, 1958 when 
the thirty-eight military officers on detail to the Airways 
Modernization Board were transferred to the Agency. 


The Department of Defense and FAA have established the 
complement of military personnel at 142 positions. One 
hundred thirty-three positions in the Agency are now filled, 
and nine military vacancies remain. Action is underway to 
fill two of these remaining nine vacancies. 


The over-all military complement presently planned for the 
Agency is less than one-half of one percent of the FAA's 
staff of over 34,000 employees. At this time all of the 
military personnel are positioned at the Washington Head- 
quarters Offices or Bureaus and at the National Aviation 
Facilities Experimental Center, Atlantic City, New Jersey 
with the following exceptions: One officer is stationed for 
duty at London, England in conjunction with the FAA - UK 
personnel exchange program established to achieve a greater 
degree of cooperation in aviation facilities research and 
development programs. Also, one officer is stationed for 
duty at L. B. Hanscom Field, Bedford, Massachusetts where 
he is performing duty as FAA Liaison Officer with various 
agencies involved in the study of integration for the air 
defense systems and the air traffic control systems. 


Appendices C and D are tabulations of FAA positions presently 
planned to be filled by military personnel, and those 

actually filled. Appendix C shows such positions by rank and 
source of military service, while Appendix D shows them by FAA 
Bureau or Office and by source of military service. 
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EVALUATION OF EFFECTIVENESS 


The assignment of military personnel to the Agency has been of 
inestimable value during the past six-month period. Programs 
have been planned and accomplished more expeditiously and 
effectively than would have been possible without the knowledge, 
training, and experience which military officers were able to 
contribute. No other source of recruitment could have supplied 
the immediate technical and administrative skill which the De- 
partment of Defense provided the Agency in the appointment of 
these carefully selected military officers. 


The majority of the projects to which military officers are 
assigned are continuing in nature, beiny part of the over-all, 
long range plans of the Agency. Their participation has ex- 
pedited results in many areas because the Agency had the benefit 
of their qualifications in the initial stages of planning and 
research. They have been of great assistance in establishing and 
conducting liaison with the military agencies. Military personnel 
have provided an internal understanding of military problems and 
requirements, a knowledge of where to go for answers and coordin- 
ation on matters relating to the military service. 


The qualifications of the assigned military personnel have been 
employed effectively ia various ways. Some of these individuals 
have been made part of working groups including both military and 
civilian employees engaged in planning or performing a wide 

variety of Agency functions. Some of them have been assigned 
specific project responsibility where the project performance 
demands knowledge of military requirements, procedures or practices. 


The following are examples of typical accomplishments resulting from 
the availability of military personnel, which illustrates the value 
of their participation in the Agency: They have been vitally help- 
ful in the planning for Project Friendship - - the major project 
for transfer to FAA of responsibility for most military air traffic 
control and related cormunications and electronic aids. They 
played a leading role in drafting and concluding the Joint Memoran- 
dum of Understanding between the Federal Aviation Agency and the 
Department of Defense, covering the joint technical management and 
fiscal planning of the Weather Development Program. They have 
provided the Agency with valuable assistance in the ADC/ATC 
Integration Progran. In the air safety program of the Agency, 
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military personnel have been of great value by virtue of their 
knowledge of military aircraft, military air traffic and operations. 
Military medical officers, with a background in aviation medicine, 
have aided materially in the current FAA effort to strengthen the 
standards of airmen in the interest of air safety. The Agency has 
been very fortunate in having several highly qualified officers 
assigned to the major Bureau of Research and Development project 

- - the Data Processing and Display Program. The officers assigned 
to this project give us every assurance that the military air 
traffic control requirements are properly considered through each 
stage of the development of the proposed system. 
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APPENDIX A 


TEXT OF 
SECTION 302(c) OF THE FEDERAL AVIATION ACT OF 1958 
MILITARY PARTICIPATION 


302(c)(1) In order to insure that the interests of national defense 

are properly safeguarded and that the Administrator is properly 
advised as to the needs and special problems of the armed services, 
the Administrator shall provide for participacion of military personnel 
in carrying out his functions relating to regulation and protection of 
air traffic, including provision of air navigation facilities, and re- 
search and development with respect thereto, and the allocation of 
airspace. Members of the Army, the Navy, the Air Force, the 
Marine Corps, or the Coast Guard may be detailed by the appropriate 
Secretary, pursuant to cooperative agreements with the Administrator, 
including such agreement on reimbursement as may be deemed 
advisable by the Administrator and the Secretary concerned, for 
service in the Agency to effect such participation. 


(2) Appointment to, acceptance of, and service as Deputy Administrator 
or under such cooperative agreements shall in no way affect status, 

office, rank, or grade which commissioned officers or enlisted men may 
occupy or hold, or any emolument, perquisite, right, privilege, or 
benefit incident to or arising out of any such status, office, rank or grade. 
No person so detailed or appointed shall be subject to direction by or 
control by the department from which detailed or appointed or by any 
agency or officer thereof directly or indirectly with respect to his respon- 
sibilities under this Act or within the Agency. 


(3) The Administrator, within six months of the effective date of this 
paragraph and semiannually thereafter, shall report in writing to the 
appropriate committees of the Congress on agreements ertered into under 
this subsection, including the number, rank, and positions of members 


of the armed services detailed pursuant thereto, together with his evalu- 
ation of the effectiveness of such agreements and assignments of personrel 
thereunder in accomplishing the purposes of such subsection, 
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APPENDIX B 


AGREEMENT 
BETWEEN 


THE DEPARTMENTS OF DEFENSE, THE ARMY, THE NAVY AND THE AIR FORCE 


AND 


THE FEDERAL AVIATION AGENCY 


This Agreement shall govern the participation of members of 
the Army, the Navy, the Air Force and the Marine Corps in carrying 
out functions of the Federal Aviation Agency (the Agency) as provided 
for in Section 302(c) of the Federal Aviation Act of 1958 (P. L, 85-726). 


ie General 


(a) 


(b) 


To insure that the interests of national defense are safe- 
guarded and that the Agency is properly advised as to the 
needs and the special problems of the armed services, 

the Department of Defense through the Military Depart- 
ments (the Army, the Navy, and the Air Force), and the 
Agency through its designated representatives will arrange 
for military participation in carrying out appropriate 
Agency functions. 


The Agency and the Department of Defense through such 
representatives from time to time as required by changing 
conditions will agree on: 


(1) The nature of duties to be performed in the Agency 
by each of the military personnel, or each category 


of military personnel, detailed to the Agency, and 


(2) Their duty stations. 


Il, Requests and Designations 


(a) 


The Agency will send timely requests to the Military 
Department concerned to fill positions agreed upon 

under I, above which are or will become vacant. Requests 
to fill vacancies that will arise through completion of a 
normal tour of duty will normally be sent eight months in 


advance to permit most effective selection of a replacement. 
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(b) 


(c) 


(a) 


Requests will be in writing and will describe the 
qualifications and the duties to be performed by each 
person to be detailed to the Agency and the date when 
the Agency would like to have the person available 
for duty. 


The Military Department concerned will furnish to 

the Agency as promptly as possible the name, the 

rank, and a summary of the qualifications of the person 
designated to fill each vacancy. 


Each person designated will be qualified by experience 
and knowledge to participate in the position for which 

he is designated, in carrying out the appropriate function 
or functions of the Agency relating to regulation and 
protection of air traffic, including provision of air 
navigation facilities (including airports), and research 
and development with respect thereto, and the alloca- 
tion of airspace. 


Normally, the Agency wi)! request, and the Military 
Departments will designate personnel to perform duties 
in the Agency for which knowledge and experience in 
military operations is an essential requirement. 


Acceptance and Detail 


(a) 


(b) 


(1) The Agency will advise the Military Department 
concerned as promptly as possible when the person 
designated for a vacancy has been accepted. If the 
person designated is not accepted, the Administrator 
of the Agency will so advise the Military Department 
concerned, setting forth his reasons in writing if 
requested by the Secretary of the Military Department 
concerned. 


(2) Personnel accepted by the Agency will be detailed 
to duty with the Agency by the Military Department 
concerned as closely as possible to the date specified 
in the Agency's request. 


(1) The Military Departments will assign members 
detailed to the Agency to appropriate military units 
for the purposes of providing rations, quarters, 
medical treatment, and other administrative services. 








(c) 


(d) 


(e) 
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Those military units will provide the Agency 
with appropriate information required for 
personnel administration, including the security 
clearances of the personnel detailed. 


(2) The Military Department concerned will inform 
the Agency of the military unit to which personnel 
detailed are assigned for administrative purposes. 


The normal tour of duty with the Agency for military 
personnel on active duty will be three years. The 
Agency will send a timely request to the Military 
Department concerned for any desired extension. 
Each request for extension of a tour of duty with the 
Agency will be for no more than one year. 


A person detailed to the Agency will be recalled prior 
to the end of his normal tour of duty upon the request 
of the Administrator. 


(1) The Military Department concerned may recall on 
an individual basis any person detailed to the Agency 
if the Secretary of the Department concerned determines 
that recall of the individual concerned is required to 
serve some substantially more important national 
interest, or if the active duty status of that person 


is to be terminated, 


(2) The Military Department concerned will give the 
Agency reasonable advance notice of any plans to re- 
call a detailed person and insofar as possible will 
designate, subject to acceptance in accordance with 
Ill. (a), a replacement in time to allow that replace- 
ment to report to the Agency simultaneously with the 


recall, 


IV, Status, Direction and Control 


(a) 


No person detailed or appointed to the Agency will be 


subject to direction by or control by the Department 
from which detailed or appointed or by any agency or 
officer thereof directly or indirectly with respect to 
his responsibilities under the Federal Aviation Act of 
1958 or within the Agency. 
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(b) Personnel detailed to the Agency will be subject to all 
appropriate regulations and directives of the Agency. 


(c) Service in the Agency under this Agreement will in no 
way affect the status, rank, office, or grade which 
commissioned officers or enlisted men may occupy 
or hold, or any emolument, perquisite, right or 
benefit incident to or arising out of any such status, 
rank, office or grade. Personnel detailed to the Agency 
will remain subject to the Uniform Code of Military 
Justice and to the policies and directives of the Military 
Department concerned with regard to military discipline, 
leave, and flying requirements. 


(d) The Military Departments will not assign duties to the 
personrel detailed to the Agency in addition to their 
duties with the Agency. Under extraordinary circum- 
stances a Military Department may request the Agency to 
assign a person on detail to some special duty. 


(e) The Agency wil. prepare each military officer's 
effectiveness report in accordance with the regulations 
of the officer's service, modified to the extent necessary 
for administration by non-military Agency personnel. 
The report will be signed by the Administrator, or his 
specific designees, after consultation with a senior 
officer of the Military Service concerned who is selected 
by the Administrator for the purpose of providing advice 
to the Administrator. 


(f) The position or duties of a person detailed to the Agency 
may be changed by the Agency, after giving appropriate 
notice to the Military Department concerned, provided 
the person's new position or duties are generally con- 
sistent with the nature of his originally assigned duties. 
No change will be made in duty stations without coordina- 
tion with the Military Department concerned. 


Fa Pay and Reimbursement 


(a) The Military Departments will pay personnel whom they 
detail to the Agency all normal active duty pay, including 
hazardous duty pay where applicable, and allowances, 








VI. 
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(b) The Agency will reimburse the Military Departments for 
all payments made in accordance with the preceding para- 
graph. This obligation of the Agency will begin and 
terminate on the dates of detachment for Navy personnel 
and on the effective dates of change of station for Army 
and Air Force personnel. The Military Departments 
will send requests for reimbursement to the Agency on 
a quarterly basis. 


(c) The Agency will reimburse the Military Departments 
for their expenditures incident to the initial detail of 
their personnel to the Agency and the Military Depart- 
ments will bear the costs incident to the termination of 
that detail, without reimbursement. 


(d) The Agency will pay all travel costs incident to the 
performance of duties for the Agency by personnel 
detailed to the Agency. 


(e) The Agency will reimburse the Military Departments 
for all their expenditures incident to changes in the 
duty stations of detailed personnel if those changes 
are made during tours of duty with the Agency. 


(f) Reimbursement of travel costs to detailed personnel 
will be in accordance with Joint Travel Regulations. 


Special Agreements 


Matters that are of peculiar concern to one of the Military 
Departments will be made the subject of a special agreement 
between the Military Department concerned and the Agency. 
Any such special agreement shall be consistent with this 


Agreement and put in the form of an Annex to this Agreement 
signed by appropriate representatives of the Agency, the 
Office of the Secretary of Defense and the Military Depart- 
ment concerned. [f any special agreement is proposed under 
this provision, the Military Department concerned will keep 


the other Military Departments and the Department of Defense 
Federal Aviation Advisory Committee fully informed during 
the development of the proposed special agreement. 
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Vu. Previous Agreements 


This Agreement supersedes all agreements regarding detail 
of personnel between the Military Departments and the 
Airways Modernization Board. Personnel detailed to the 
Agency under those agreements shall continue to serve under 
the terms of this Agreement, as though initially detailed 


hereunder. 
/s/ E.R. QUESADA /s/ Donald A, Quarles 
Administrator ACTING Secretary of Defense 


Federal Aviation Agency 
/s/Wilber B. Brucker 
Secretary of the Army 


/s/ Thomas S, Gates 
Secretary of the Navy 


/s/ James H. Douglas 


Secretary of the Air Force 


December 31, 1958 
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General Quesapa. The Federal Aviation Act, looking toward great- 
ly broadened and accelerated programs to be conducted by the Agency, 
has placed heavy demands upon our resources for training new per- 
sonnel and the updating of existing personnel in the many facets 
of aviation services and operations. It has been very helpful to the 
Agency to avail itself of military training facilities and equipment in 
a number of specialized areas, in accordance with the authorization 
contained in section 302(k) of the act, and with the voluntary coopera- 
tion of the military agencies concerned. 

It may be advisable to summarize and highlight this overall effort. 

Training: The Department of Defense provided certain personnel 
of the Agency with advanced professional training. They have made 
available their vast training capacity in the area of heavy jet opera- 
tion. These are civilians. This has been an invaluable asset in deal- 
ing with problems of the civil jet age. 

For example, 14 Agency inspectors have completed formal transi- 
tion training and crew qualificat’ »n in the KC-135 heavy jet aircraft— 
the military equivalent of the Boeing 707. As of July 1960 another 
14 will have completed this training. Arrangements have been made 
to train six additional flight inspection pilots in parts of this pro- 


am. 
The Navy has offered use of its training facilities for flight surgeons 
at Pensacola. One of our doctors has already completed this train- 


ing. 

The Air Force has agreed to provide use of its facilities for altitude 
chamber indoctrination training for civil air crews who will serve on 
aircraft operating above 25,000 feet. 

The Armed Forces Institute of Pathology has provided the serv- 
ices of pathologists to assist the CAB and FAA in the investigation of 
civil air carrier accidents. 

Many air traffic control personnel are pilots, and many of them are 
jet-qualified. They are better equipped professionally to handle the 
ever-increasing jet traffic the more familiar they are with the opera- 
tional characteristics and unique techniques associated with jet opera- 
tions. To this end, the Agency and the Air Force put into practice a 
jet indoctrination program of 100 Federal Aviation Agency traffic 
controllers and senior staff personnel. This program consists of three 
flights by each individual, with FAA personnel actively participating 
in air crew duties. Selection of FAA personnel to participate in this 
program has been accomplished and some have already completed 
this program. The project is being accomplished at several Air Force 
bases equipped with two-place Century series fighters or T-33’s. 

In addition, a widespread Air Force program has been underway 
giving FAA air traffic control personnel an indoctrination course and 
familiarization flights on turbojet and turboprop aircraft, including 
the KC-135 and C-130. These flights last from 5 to 10 hours, are made 
under IFR flight rules, and are keyed to observing and evaluating air 
traffic control procedures for jet operations. 

The high altitude indoctrination course lasts a day and a half and 
is being given at 49 Air Force bases. A considerable number of per- 
sonnel have completed it and taken the familiarization flights. 

In another program, the Air Force has made available, four T-33 
jet aircraft, at three airbases, to military personnel assigned to the 
Bureau of Air Traffic Management, to be used by them in connection 
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with maintaining their combat readiness. The assignment of these 
aircraft, however, was made to permit these military personnel to be 
accompanied by air traffic cont rol Aiiecialiahe at the national headquar- 
ters of the Agency. Each of these aircraft has been used, since last 
August, for ae 12 to 18 hours each month. On these dights, all 
incoming and outgoing messages are recorded and other data pertinent 
to air traffic control procedures are collected. This information is 
then analyzed to evaluate traffic control procedures for high altitude 
jet operations. This is a process of self-analysis, in which we find we 
make many, many mistakes. 

The value of programs of these kinds, apart from the obvious econ- 
omies involved, has been reflected in greatly increased understanding 
of jet operational problems and in numerous improvements in jet air 
traffic control procedures. 

The Air Force and the Navy have provided the Agency with two 
spaces in their test pilot schools for FAA engineers whose duties in- 
volve test flying. This is the certification process. I cannot over- 
emphasize the value of this assistance. 

he Army has instituted, at Fort Rucker, Ala., a heavy helicopter 
qualification course for seven FAA safety inspectors. This ee 
is being instituted on a nonreimbursable basis and will be completed 
in fiscal year 1960. 

The Army is providing monthly proficiency flying for six Agency 
safety inspectors in heavy helicopters. This program consists of 2 to 
4 hours flying time each month at Washington, Los Angeles, and other 
terminal areas. 

In support of this Agency’s test program for all-weather helicopter 
operation in the New York area, the Army is providing one twin engine 
helicopter and crew for 1 year and is a participant in the test program. 
This is a very significant test, embracing the development of an all- 
weather helicopter service. 

One FAA safety inspector has been given instrument familiariza- 
tion training in the Army’s new H-37 twin engine helicopter. 

Military facilities and equipments: Many military facilities and 
equipments are directly applicable for use in performance of the 
Agency’s functions. It would be uneconomical for the Government 
to develop duplicate facilities and equipments. The Department of 
Defense and the individual military departments have been extremely 
cooperative in sharing such resources with the Agency as a matter of 
economy and expediency. This has been pe be helpful in con- 
nection with accelerated use of civil jet aircraft. 

In October 1958 the Air Force offered the Agency the use of its long- 
range air defense radar to provide radar advisory service to civil jet 
airliners, which were about to become operational. As of April 30, 
1960, 38 long-range military radars are being utilized by the Agency 
to supplement 16 radars of our own in providing this radar monitoring 
service. 

In addition, an active program for the joint use of military and FAA 
long-range radars is sak aero y. Asof April 30, 14 radars, 7 FAA 
and 7 Air Force, are shared. The current program, through fiscal 
year 1962, provides for the joint use of 54 radars. This arrangement 
will result in the saving of millions of dollars. 

Today the Air Force has approximately 45 radar approach control 
centers in the United States serving high-density military bases. 








1172 REVIEW OF THE FEDERAL AVIATION ACT 


These centers are equipped to provide radar control within highly 
saturated terminal areas. Twenty-eight of these facilities are now 
being operated or supervised by FAA personnel, providing increased 
service for civil aircraft operating in the same or adjacent areas. 

The Air Force, through its long-range radar facilities, provides civil 
as well as military traffic weather advisory service, designed to assist 
the pilot in avoiding hazardous weather areas. This program is 
known as Star Gazer. It gives the pilot information on the location 
and extent of detected storm areas and suggests flight paths to avoid 
the intense storm areas. It is now wailed e to assist aircraft which 
become lost or are otherwise in distress. This service is not possible 
where semiautomatic air defense services are provided, but is provided 
from all radar sites where Air Force operating personnel are stationed. 

The Army, Navy, and Air Force have all contributed substantially 
in the area of test equipment for our National Aviation Facilities 
Experimental Center at Atlantic City, N.J. This equipment includes 
radar sets, aircraft, both tactical and nontactical, the Navy’s port- 
able mirror landing system, and GCA units. 

The Air Force and the Navy have been receptive to an Agency pro- 
posal for use of certain military airfields, remote from metropolitan 
areas, for the flight training of air carrier pilots in air carrier jet 
aircraft. One Navy field is Eelam used for this purpose at the present 
time. The extent that the proposal will be developed will depend upon 
the outcome of a current study by the Air Transport Association. 

Operational plans and policies: During the past year the Agency 
and the Department of Defense have developed many formal joint 
operational plans of considerable significance. 

Plans for assimilation by the Agency of military functions pertain- 
ing to air navigation and air traffic control—Project Friendship— 
are progressing satisfactorily. Functions being considered for 
transfer are— 

1. Military flight service, less clearance authority ; 

2. Air traffic controller training ; 

3. Air navigation and air traffic control service—operation of 
such facilities as approach controls and navigation aids. 

The _ is being developed by an Agency team in conjunction 
with military services and other Government agencies with members 
drawn from all affected FAA offices and bureaus. All of the services 
and the FAA are engaged in the continuing exchange of flight safety 
information so that the sum total of experience can be applied to the 
most important area of air safety. 

Pursuant to the act, the Agency, in coordination with the Depart- 
ment of Defense and the Department of Commerce, has taken the 
leadership for joint development and use of aeronautical maps and 
charts. e purpose of this program is twofold, and I would wel- 
come questions on this subject : 

1. To reduce and, where possible, to eliminate costly duplica- 
tion in the production of aeronautical maps and charts; and 

2. To establish universal use of similar maps and charts 
throughout the aviation community responsive to the needs of 
the users and in the interest of air safety. 

The development of a national weather system as a cooperative 
undertaking by the U.S. Weather Bureau, Department of Defense, 
and FAA is well underway. The project, under the central direction 
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of the FAA, will be responsive to the needs of both civil and mili- 
tary aviation. 

Section 302(e) of the Federal Aviation Act directs that this Agency 
prepare plans for the effective discharge of its functions in wartime. 
The Agency has been provided major assistance by the Air Force and 
the other military services in developing these plans. 

A major assist has been given to us by the Joint Staff in the tech- 
nical field of emergency operations planning. In support of these 
plans, the military services have provided information and technical 
advice, which have been incorporated in facility defense plans for 
each emergency FAA facility. The Air Force has assisted the 
Agency in making available to commercial air carriers emergency 
supplies of spare parts. 

The Department of Defense’s contribution to our nuclear defense 
program has been of particular importance. It has furnished criteria 
for dispersal sites for air route traffic control centers. Again, the 
Department of Defense has assisted through the training of 34 nuclear 
defense officers, and has made various film libraries available in train- 
ing radiological monitors. They have provided us with important 
information in the area of nuclear effects, particularly that of radia- 
tion. All of this information and assistance provides the basis for 
our defense and recovery procedures. 

Military personnel detailed to the Agency have made important con- 
tributions to the coordination of FAA research and development pro- 
grams for possible duplication and the exchange of technical in- 
formation. 

A military officer with a background in military intelligence has 
been very effective in organizing a worldwide information service, 
involving the collection and dissemination of aviation information 
received from the U.S. Embassies and FAA offices overseas. Military 
officers who have accompanied civilians on visits to the Agency’s 
oversea offices have also been most helpful in promoting closer rela- 
tionships between military attachés and FAA civil aviation assistance 
groups in foreign countries. 

Military officers assigned to the project of developing a national air 
cargo capability have contributed greatly to the progress of the 
project, particularly through their understanding of defense air cargo 
requirements and the facilitation of coordination with the Depart- 
ment of Defense. 

Military medical officers with a background in aviation medicine 
have been very helpful in the current FAA program, started before 
their assignment to the Agency, to strengthen medical standards for 
airmen. One such officer has made a notable contribution in rapidly 
developing procedures for the medical investigation of aircraft acci- 
dents, in the analysis of medical factors in individual aircraft acci- 
dents, and in presenting the medical aspects of aircraft accidents to 
the Civil Aeronautics Board and to Agency personnel. 

What I have given you here simply touches the highlights of the 
military participation required by the act. I shall be glad to submit 
any additional detailed information that the committee may desire. 

During the first year of operation of the Agency we have enjoyed 
the highest order of cooperation from the Department of Defense. 
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The military officers, their services and the Department of Defense 
have been very helpful. Perhaps more important than the specific 
contributions themselves has been the fine spirit in which the assist- 
ance has been provided. 

The act itself requires military participation, and this has been 
provided on a helpful, cooperative basis. This attitude should be 
expected, but is nevertheless very welcome. 

Vhat is more, the cooperation is not limited simply to areas in 
which the military services have an interest. Much of what I have 
touched upon relates to our capability of performing the very impor- 
tant Agency functions in which the military services have no interest 
as such. 

May I make a final statement, Mr. Chairman? 

Senator Monroney. Yes. 

General Qursapa. As you know, Mr. Chairman, if I may, since this 
may be my last opportunity to make an all-inclusive report on the 
operation of the Federal Aviation Agency, I would like to make some 
general observations. 

The charge has been made that there is no independent review of 
rules adopted by the Agency. We have attempted to point out on 
other occasions that the courts perform such review, independently of 
the legislative or executive branches of the Government, in the best 
tradition of the doctrine of checks and balances. 

My second general observation is the familiar truism that ours is a 
government of laws, not a government of men. Our power to survive 
as a free society depends on the continuing and wholehearted accept- 
ance of this philosophy by all citizens. 

A government of laws, however, cannot continue to survive if pri- 
vate persons can change the effect or application of laws by their own 
acts, or by private agreements or agreements they may enter into with 
each other. 

No one person or group of persons can take actions that are intended 
to or have the effect of frustrating laws adopted by the Congress or 
regulations adopted under authority conferred by the Congress. 

The procedures that the Congress itself adopts for the activities of 
agencies such as the Federal Aviation Agency are founded in the 
Administrative Procedure Act. 

It is well to emphasize at this point that these procedures apply 
to all regulatory and other agencies of the Government. 

We are not unique in this respect. We share in equal measure the 
powers and the duties and limitations that are prescribed for all other 
agencies. Some of the other charges made before this committee and 
elsewhere amount to saying that the Federal Aviation Agency has, if 
anything, conformed too strictly to the letter of the law. Iam proud 
that we in the Federal Aviation Agency have conducted our business 
in the manner prescribed by law, affording equal access to all parties 
concerned with our activities, in an equal manner, and without dis- 
crimination or preference to any. 

It is our intention to continue to operate in this manner, this being 
the manner prescribed by the Congress. We do not believe it is our 
prerogative to change laws enacted by the Congress for the conduct 
of the activities of the executive branch of the Government. 

While we have made clear our willingness to meet with members of 
the aviation community whenever necessary and always welcome sug- 
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gestions for imposing or broadening such opportunities, we intend to 
abide by those laws. 

Pursuant to the doctrine that we are a government of laws, I must 
report to this committee that we feel we have no choice but to uphold 
to the best of our ability the duties placed upon us by the Congress to 
assure safety in air transportation. 

We would be derelict if we sat by idly while the duties imposed on 
on us by the Congress are rendered ineffective in any way by the ac- 
tion of those whose activities are subject to our jurisdiction. 

If the supremacy of Jaw or order fails to be maintained by those to 
whom the Congress has entrusted this task, effective Government will 
be destroyed. 

We do not intend to be parties to a breakdown of Jaw and order. 

My third general observation stems from my belief in the long- 
established doctrine that public office is a public trust. This doctrine 
has other applications which extend even to persons who do not hold 
public office but who are engaged in the representation of certain 
public interests, or certain segments of the public interest. 

In my opinion public representation is also a public trust. The 
proper advocacy of the interests of one group or another has its place 
and time in the consideration of public issues. 

The advocacy of specialized points of view can and should be made 
in a way which is not destructive to the overriding public interest. 

Another observation I would like to make concerns the desirability 
of development and progress of civil aviation. This is a responsibility 
that the Federal Aviation Act assigns to the agency, among others. It 
is an objective with which the Congress and this committee are greatly 
concerned, 

However, progress in aviation will not result unless everybody who 
is involved and interested in aviation, all of the members of the avia- 
tion community, cooperate and support whatever is needed for that 
result. 

It goes without saying that the livelihood of a great number of 
Americans is linked to progress and development of civil aviation. 
If we impede it, we not only fail to achieve goals we have set for our- 
selves as a nation, but we do a real disservice to people who are de- 
pendent on the industry. 

The many groups that make up the industry should constantly pause 
and reflect as to whether their activities are conducted in a manner 
that will best aid development and progress in civil aviation. Con- 
structive criticism, based on facts and documented by the record, is 
always necessary and desirable. But attributing questionable motive 
to Government agencies, as distinguished from differing as to the wis- 
dom of their action, causes a progressive weakening of confidence. It 
can cause actual deterioration rather than progress in civil aviation. 

Senator Monronry. Thank you very much, General Quesada. 

While members of this committee and myself may sometimes ques- 
tion the wisdom of a few of the many thousands of decisions that you 
have to make, none of us question your sincerity and your dedication 
and your honesty and integrity in your effort to make aviation as safe 
as is humanly possible. 

This statement that you have just made, emphasizes the necessity 
for everybody to get together and to try to work for the overall advan- 
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tage of aviation in particular, so that this dynamic industry may ex- 
pand and have room to expand. 

It is like a family trying to divide up too few rooms with too many 
in the family, and some of the family may sometimes feel that they are 
being squeezed or that others may have a larger part of the air space 
or of the spectrum. 

This is one of the functions of this committee, or we have hoped it 

has been, to try to give opportunity for everybody to come in and 
testify as to where some of their interests may have been overlooked. 
_ Your statement today is a very, very important one. Particularly 
did I appreciate the outline of all the many things that have been 
pulled together under the Federal Aviation Agency to maximize the 
use of the abilities of men and equipment—of electronics and aircraft 
and training and breakthroughs even in aviation medicine. This 
properly reflects, I feel, the mandate that the Congress gave you to 
coordinate all of the users of air space and to do it in a cooperative way 
so that we would get safer aviation use out of the facilities that we 
then had, or others that would be added. 

I am impressed by the joint use of our long-range radar, by the 
warning system, by the research and development that has gone on in 
air safety at the Atlantic City Center. 

One I had not known about was the necessity of training in defense 
against nuclear attack, which of course would be a prime function of 
meeting the difficulties if this country were to be bombed. 

Obviously air would offer the best immediate means of transport- 
ing people who would have to be brought into these stricken centers. I 
am glad that you are working and have men in the agency working on 
that. 

Particularly I am gratified with the vast amount of medical work 
that has gone on in the past, with the Navy and the Air Force, and 
to some degree the Army which is being utilized as it is being reduced 
in the other services, as you say, to form an important resource of 
the Federal Aviation Agency. 

The committee of course will have to consider the full body of the 
testimony that is being given. Some of these problems do relate to 
whether people feel that they have had an adequate hearing to have 
their viewpoints properly considered. It is never a pleasont duty to 
make decisions adverse to one or the other, and I can well understand 
the feeling that has been apparent in these hearings, and also in your 
agency on this. It is difficult to resolve the differences. 

I do know, I feel I express the sentiments of this committee, in that 
we never question your honesty in the directness of your approach 
and determination of a decision which you feel to be the very best 
thing for aviation safety. 

Do you have any questions? 

Mr. Moureuy. Only this, because I think you have touched on the 
very gist of the points that have been made in this hearing in this 
last statement, General, and I do not ask this question in any spirit 
of hostility. 

I think many people are wondering why the agency cannot run a 
public hearing in advance of a promulgation of a rule, even though 
you know dissenting voices are going to be raised; but to provide a 
forum, if you will, to let off steam, and to provide people with a feel- 
ing that they are actually participating in the rulemaking function of 
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the Agency, which is a power delegated by Congress, the way we run 
hearings here and allow anybody who has a point of view pro or con 
to be heard. 

General Quesapa. I don’t think you meant to phrase it as you did, 
but the way you phrased it, suggests that we never have a public 
hearing. 

Mr. Murrny. I am thinking now of these important rules, the age 
60 rule, and the increased medical requirements. On those two there 
were no hearings whatever held prior to the promulgation of the rule. 
There was a 1-day hearing I believe on the DME and that was after 
we started the hearings here. 

General Qursapa. I would not want to associate the two, however. 

Mr. Murpuy. No. I am just speaking now in a general way, 
whether, in the light of your experience in the first year, there could 
not be an accommodation at the agency so as to run hearings prior to 
promulgation of important rules affecting very large segments of the 
aviation industry. 

General Quesapa. I think it might interest the committee to know 
first (1) we do have public hearings, (2) is the history in the CAB. 
There seems to be some criticism directed toward us because we are en- 
gaging in practices that are different from those of the past. 

I would like you to know how many public hearings the CAB had 
in these years in respect to the point that you raise. 

In 1955, none; in 1956, none; in 1957, one; in 1958, one. 

Senator Monroney. Would that, however, not be before the CAB it- 
self—and most of this was taken care of in a public hearing exercise 
of the examiner’s reports 

General Qursapa. No, sir. 

Mr. Murrenuy. We have to know how many requests for hearings 
were made. We were told that it was the practice of the CAB to en- 
gage in pre-rule consultation, which Mr. Monroe told us today you 
did do in connection with the proposed rule on aerial applicators. 
Through the use of the preconsultation function you eliminate many 
misunderstandings and you give people the feeling that they are ac- 
tively participating in the rulemaking function of the Agency. 

General Qursapa. This is an unfortunate distribution of something 
that is not so. I classify it as designed agitation. 

To suggest that we do not have communications prior to the is- 
suance of a proposed rule is just really unfortunate. This is abso- 
lutely untrue. The number of communications we have with in- 
terested parties is so great that I must tell you very frankly it is a real 
and genuine burden. A real and genuine burden. 

Maybe the answer to this is, sir, for us to establish a system whereby 
every person who wishes to consult with us on any rule, or any sub- 
ject, prior to the issuance of a proposed rule, should be required to 
make application and actually sign a form, and then we would have 
avery good record of it and he would then have to indicate just what 
he wished to discuss. 

This might be our only defense against this attack. It is an irre- 
sponsible attack, I assure you. 

Mr. Murrpuy. I am just trying to compare the difference in pro- 
cedure, for example, of the Congress, where the citizen has the right 
of petition, and the exercise of the congressional power which has 
been delegated to the Agency. 














1178 REVIEW OF THE FEDERAL AVIATION ACT 


General Qursapa. I am saying that we do have public hearings, and 
we conform to the very procedures that Congress prescribed, the Ad- 
ministrative Procedure Act. 

Mr. Howarp. If I may, I would like to add to this last point. 

We have a policy on public hearings which in essence is designed 
to get the value of a public hearing without its corresponding detri- 
ment, which is delay. If you have a public hearing on everything that 
is before the Agency—and I think that the Congress is well aware of 
the burden of public hearings—we could find ourselves doing very 
little else than conducting public hearings. 

Basically the test that we apply is if under the Administrative 
Procedure Act it becomes clear, or anyone can point out to us clearly, 
that further points not brought up—new material or evidence which 
is clearly not within our possession—should be brought to our atten- 
tion, and does this in specific terms, not just saying “We want a hear- 
ing,” we will have the hearing, and this has been our policy. 

I think the cases where hearings have been requested and denied, 
if you will fairly look at the record on which the rule was finally 
issued, you will find that the subject had really been run dry, and 
that the hearing was little more than a request for more time in a 
matter of some urgency. 

General Quesapa. Sir, the thousands of people we talk to would 
stagger you if we presented it. It might be necessary, if this con- 
tinues, to keep a record of it that is undeniable. This would be tragic 
if we had to do that, but it might be the only alternative if this con- 
tinues. I would not want to do it. 

Oscar, how often are you meeting with these groups? 

Mr. Bakke. Sir, if I may be permitted a few—since I have to speak 
from recollection—just in the last couple of months, 2 months ago we 
had a 7-day public conference which called engineers and technicians 
from all over the country, some 150 of them, in for a series of meetings 
on airworthiness matters which took 7 full working days and I could 
not guess how many man-hours out of the Agency. 

This lasted for about a week and a half, almost 2 weeks. 

During May we had—you mentioned one, the agricultural aviation 
conference. There isa rather ironic note in this respect, sir, because we 
in fact received a great deal of criticism from some quarters for having 
circulated the proposal at all. And yet we sent a proposal out in the 
hope that we could bring into Washington a large number of people 
interested in this particular area for the purpose of eliciting from 
them the best assistance we were able to. 

We had a recent meeting about 2 weeks ago dealing with oxygen 
requirements, in which all segments of aviation interested in air car- 
rier regulations were gathered. 

We are having another one in 2 weeks on the flight engineer prob- 
lem. I believe this begins on the 28th of July. 

We are having still another technical conference— 

General Quersapa. At Atlantic City next week? 

Mr. Baxxe. No, sir. I am speaking of conferences that we have 
initiated, in which we have sought the assistance of groups to come 
in and help us develop regulatory policies. 

Still another one is contemplated for the beginning of August. 
Late in August we have one that is in planning and on which no an- 
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nouncement has yet been made, dealing with certain general aviation 
matters. 7 

Mr. Murrey. Have you found these, though time-consuming, 
helpful ? Ps , 

Mr. Bakke. These have been very helpful in my opinion, sir. 

General Qursapa. That is why we have been doing it. 

Mr. Baxxe. These are not formal hearings. At least we do not 
call them hearings. We call them technical conferences. 

General Qursapa. And I think that is what you are referring to. 

Mr. Mureny. As compared to public hearings. 

It might eliminate the need or the basis for public hearings. 

General Qursapa. I find it difficult to explain how often, how much 
we do this, to be honest with you. 

I assure you it isa real burden, and we do not mind this burden. 

Senator Monroney. The suggestion was made, General, at previ- 
ous hearings, and we detected from it, that the hearing examiner sys- 
tem which had been used by the CAB on many matters gave the af- 
fected parts of aviation a feeling that the Agency had opened the 
records to their formal protests. 

After these hearings were completed the examiner would make a 
report which would then go to the Civil Aeronautics Board. Then 
they were subject to appearance before the Board, but apparently 
many of these things, from your statistics, had been resolved at this 
lower level on such hearings. 

This seems to be what the people who are protesting feel that they 
should have, would be this hearing examiner system which I could 
not define or could not write the rules to where rules applying to a 
large spectrum of the industry which would be adversely affected in 
one way or another by it, would have their chance to formalize their 
protests and their appearance before a hearing examiner. 

I don’t know whether your system would adopt itself to the FAA 
or not. This is apparently my feeling in listening to many days of 
testimony at the earlier stages of these hearings. 

General Quersapa. This system was used by the CAB for many 
years. Mr. Bakke who was there for many years might clarify this. 

Mr. Baxke. The CAB referred to a hearing examiner, in the 15 
years that I was with them, only one technical item for formal hear- 
ing, and that was in the C-46 case. And even in that case the Board 
never considered the report of the examiner. 

I would say with respect to the use of the examiner that this has 
not been successfully used by the Board in regulatory proceedings. 

The two types of processes which the Board did use were technical 
conferences, typically conducted by the staff, having wide industry 
representation; and secondly, formal hearings by the Board itself 
which were used only rarely, but on matters having great public 
moment and which were generally very controversial. 

General Qursapa. I think the premeetings with the various groups, 
which we do engage in, meets the point that you raise to some extent. 

I must say that those who advocate the adversary hearing were not 
receptive to this. I am sure this committee would never permit an 
adversary hearing. Iam positive of it. 

I have never known of a congressional committee to do so. 

Mr. Murreuy. What is meant by an adversary hearing? 

General Qursapa. Where the parties could argue with each other. 
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Mr. Morruy. Of course that is always done on congressional 
matters. 

General Quesapa. No, sir. 

Mr. Murpuy. On the floor, where dissenting points of view are 
ironed out. 

Senator Monroney. The witnesses are witnesses put into the record 
before the committee, ‘and they do not argue with each other, although 
one statement may refute the pr evious statement. 

It is not a matter of cross-examination. I think that is the differ- 
ence there. 

General Qursapa. I have never known of a congressional committee 
to have an adversary hearing. 

Mr. Howarp. This would be a situation in which the chairman sat 
where he sits and the witnesses and all the parties who appeared be- 
fore the committee were permitted to fight among themselves in the 
presence of the committee. I don’t think this is quite—— 

Senator Monroney. Let me ask you, General: You formed a group, 
I believe, representing many phases of general aviation, did you not? 

General Qursapa. We have a general advisory group; yes, sir. 

Senator Monroney. What is that composed of ? 

General Qursapa. We could name the people who are on it. 

Senator Monroney. I mean the lines that are represented, the activi- 
ties. Are they manufacturers? 

General Quesapa. Manufacturers, the operators council— 

Mr. Pyxx. That is made up, Mr. Chairman, of 10 groups: in manu- 
facturing, the fixed base operators is another group, National Pilots 
Association is a third. We will furnish for the record a complete 
description of the general aviation council. 

Senator Monronry. How does that operate ? 

General Qursapa. This is a group of individuals that operate sepa- 
rately to themselves. We consult with them from time to time as a 
part of our normal procedure of keeping contact with the interested 
groups. We often give them tasks and they perform what I think to 
be a very, very useful service. I person: lly get a great deal of satis- 
faction and a great deal of information from meet ing with them when 
Ido. It is not at all uncommon for us to ask them to do things for us 
and advise us and the like. 

Senator Monroney. You discuss proposed rulemaking with this 
group as it affects general aviation; is that correct ? 

General QursapA. We discuss proposed rules prior to the Admin- 
istrative Procedure Act. During the period of the Administrative 
Procedure Act each member responds independently, or anybody can 
respond. There was one group that was in it that has withdrawn, 
the AOPA, which was in this group. They withdrew. 

Senator Monronry. Why did they withdraw ? 

General Qursapa. They wrote and told me that they withdrew— 
and I am familiar with the reason that they gave to the group because 
as I understand it, the group insisted upon adopti ing the majority rule 

ractice, and the AOPA, as I understand it, w: anted a practice where 
if there was one dissenter they all dissented. That is in effect what 
it amounts to. They would not go along with the practice of the 
council. 

Mr. Pytx. The rule of unanimity. Every decision had to be by 
unanimous decision of all participants. 
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I think, Mr. Chairman, it might be pertinent to point out that the 
General Aviation Council is the follow-en to the General Aviation 
Tacilities Planning Group that was so instrumental in assisting Mr. 
Curtis in the formulation of his report. They undertook, at consider- 
able cost to the group, $60,000, if my memory serves me right, pre- 
pared a report and it became an integral part of the Curtis report. So 
it 1s a very 

Senator Monronery. This is a continuation of that same group? 

General Quesapa. Yes, sir. 

Senator Monroney. Although the AOPA has withdrawn ? 

General Quesapa. They have withdrawn. I consider them very 
constructive and objective, and I value their advice very highly, and 
you can be sure I will seek it very often. 

Senator Monroney. This would represent what percentage, would 
you say, of General Aviation, the group that you have? 

General Qursapa. It seeips to me it represents all of it. It might 
not represent all of the members of a certain group, but it is every 
segment I think represented. 

‘Senator Monroney. At least the economic interests of all segments? 

General QueEsapa. I think so; yes, sir. I don’t know of any group 
that is not. 

Mr. Murrny. In the promulgation of rules affecting General Avia- 
tion, General, what consideration is given to section 104 of the act 
which provides for a public right of any citizen of the United States 
to transit the navigable airspace of the United States? 

Mr. Howarp. As you may know, this basic provision is what you 
would call a broad policy provision of the act. It is not designed to 
have as many specific effects as many people would normally like to 
have it have. 

Mr. Murrny. Are we the only country in the world that has such 
a declaration ? 

Mr. Howarp. This, I can’t answer you. The effect of this really—I 
am not quite sure of the purpose of your question, but the effect of it, 
legally, as I see it, is basically to make it impossible for a private citi- 
zen to enjoin a trespass over his land. He may receive damages for 
the trespass but he can’t keep people from flying by the assertion of a 
right to keep a person out. That is really its practical legal effect. 

Mr. Murpny. You don’t equate it with the right of a person to 
traverse on the ground from State to State ? 

General Qursapa. That is correct. 

Mr. Murrny. He can go where he wishes in the United States, sub- 
ject, of course, to rules and regulations. 

General QuEsapA. You cannot traverse a person’s private property 
without his consent. 

Mr. Murruy. I am speaking of public highways and highways in 
the sky. 

General Qursapa. Basically, this provision was broadly designed 
to permit freedom of transit through the airspace, still recognizing 
that the underlying property owner can be damaged by this. He 
can be awarded damages, but he cannot stop it. That is in essence 
what the meaning of that is, legally. Many people have attempted 
to give this a much broader meaning than that, and it is a generally 
that can look to people as a solution of their problems, so to speak. 
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But the other provisions of the act are much more detailed on the 
things that I think you are driving at, although I am not quite sure 
what it is. 

Mr. Murpuy. I asked what consideration, if any, is given to that 
section of the act in your rulemaking affecting general aviation ? 

General Quxsapa. If I have made my point successfully, I don’t 
think it is really directly related to the rulemaking problem. 

Mr. Murpny. I think that answers it. 

Senator Monroney. The rulemaking comes as a matter of regula- 
tion of transit in the airspace which has been preempted by that 
paragraph. 

Mr. Howarp. That is correct. 

Senator Monroney. Without that rulemaking it is the same as tele- 
vision or radio, and there would be a chaotic condition within the air 
without any regulations whatsoever. It would certainly be difficult 
to fly with today’s present traffic. 

General QuesapA. May I make one comment? I would like to say 
publicly what I have often said privately. Everybody knows that 
we are in an area that has an abundance of discord, because there are 
many, many groups who would like to have their views adopted. 

I want to say, Mr. Chairman, that without the understanding, 
knowledge, and patience of this committee, and the chairman in par- 
ticular, my task would be impossible. 

Senator Monroney. I appreciate that very much, General. Some- 
times resolving all these difficulties is almost impossible. We try to do 
our best, as I am sure you do. Your patience and your courtesy in 
appearing before this committee with a complete record, and your 
answers to it, have been most helpful indeed. 

The committee will stand in recess. 

I would like to introduce in the record at this point, at the request 
of Senator Morton, the “Monsanto Aviation Safety Award for the 
Most Significant and Lasting Contribution to Aircraft Operating 
Safety, 1959,” presented to General Quesada as Administrator of the 
Federal Aviation Agency. 

(The document referred to follows :) 


MONSANTO 
AVIATION SAFETY AWARD 


For The Most Significant And Lasting Contribution 
To Aircraft Operating Safety 


1959 
presented to 


E. R. “PETE” QUESADA 


Administrator 
Federal Aviation Agency 


For unwavering and impartial dedication to the furtherance of air safety by: 

1. Vigorous implementation of the Federal Aviation Act of 1958 to cope with 
rapidly expanding problems in air safety ; 

2. the comprehensive planning and prompt implementation of facilities and 

programs to accomplish needed research and development in the field of air 

traffic control, including the integration of military and civilian air traffic; 
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8. recognition and organizational implementation of modern concepts of acci- 
dent prevention such as the human factors division of the Bureau of Aviation 
Medicine and the requirement for basic instrument flying capability for 
private pilots. 

(signed) Leroy Whitman 
LEROY WHITMAN, 
Chairman, Nominating Committee. 


Presented in Behalf of Monsanto Chemical Company by the Aviation Writers 
Association, Los Angeles, Calif., May 2, 1960. 


Senator Monroney. The committee will stand in recess until 10 
o'clock tomorrow morning. 


(Thereupon, at 6:30 p.m., the subcommittee was adjourned, to re- 
convene at 10 a.m., Tuesday, June 14, 1960.) 
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TUESDAY, JUNE 14, 1960 
U.S. SENATE, 


COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
SUBCOMMITTEE ON AVIATION, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:10 a.m., in 
room 5110, New Senate Office Building, Hon. A. S. Mike Monroney 
(chairman of the subcommittee) presiding. 

Senator Monroney. The Subcommittee on Aviation will be in 
session. 

We are honored today to have Mr. Joseph B. Hartranft, president 
of the Aircraft Owners & Pilots Association. 

Will you come forward and bring your associates and identify 
them, please, Mr. Hartranft. 


STATEMENT OF JOSEPH B. HARTRANFT, JR., PRESIDENT, AIR- 
CRAFT OWNERS & PILOTS ASSOCIATION; ACCOMPANIED BY 
RALPH NELSON, AOPA STAFF; JOHN GEISSE, SPECIAL CONSULT- 
ANT, AOPA; MAX KARANT, VICE PRESIDENT, AOPA; AND VICTOR 
J. KAYNE, AOPA 


Mr. Harrranrr. I should like to identify my other associates. To 
your extreme right, Mr. Ralph F. Nelson of the AOPA staff; Mr. 
John Geisse, who is acting as a special consultant; Mr. Max Karant, 
vice president of our association; and Mr. Victor Kayne. 

My name is Joseph B. Hartranft, Jr. I am president of the Air- 
craft Owners & Pilots Association, a nonprofit association of 80,000- 
plus certificated aircraft pilots, and president of the AOPA Founda- 
tion, Inc., a nonprofit organization devoted exclusively to the further- 
ance of air safety in general aviation. My qualifications were incor- 
porated into the record in connection with testimony given previously 
before this committee. 

In March 1960 an audited aviation survey was made of 81,225 pilots 
and owners of business and private aircraft composing AOPA mem- 
bership. The audit of this survey was conducted by Paul Lambert, 
Jr., member, American Institute of Certified Public Accountants, and 
shows that 64 percent of our members are aircraft owners. These 
52,333 members own at least one aircraft; 65.8 percent of AOPA 
owners of aircraft use them for business over 50 percent of the time. 
Of our membership, 46.8 percent, or 37,998, are executives and leaders 
in their communities. Of the 80.9 percent who are employed in non- 
aviation industry, 29.5 percent, or 19,386, are professional people— 
physicians, attorneys, et cetera. 
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Incidentally, audits of our membership are also performed peri- 
odically during the year by the Audit Bureau of Circulation and by 
the Business Publications Audit of Circulation, Inc., as a requirement 
for determining the number of our members who receive our official 
publication the AOPA Pilot, which has been mentioned several times 
in the testimony of preceding witnesses. 

I cite this to verify the position of AOPA in representing general 
aviation before this committee. For the past 2 or 3 years, AOPA 
membership has grown at a rate of approximately 1,000 new members 
a month, and we continue at that rate. 

In the course of our testimony, we are going to refer to many 
diverse cases wherein actions of the FAA have needlessly placed bur- 
den on the owners and pilots of aircraft not justified in the interest of 
safety. In many instances, to completely authenticate the incidents 
we have identified either individuals or companies. 

Under the present administration of FAA, some individuals who 
normally had no hesitancy in making their story known have now 
retreated into a shell of caution and will not allow their names to be 
used publicly for fear of reprisal, especially where their livelihood or 
their business depends upon the good will of Government personnel or 
bureaus involved in their operations. 

The FAA, of course, has the complete story on all cases which have 
been brought to our attention, plus many more of which they alone 
have knowledge. 

We proceed with the sincere belief that the users of the airspace 
and the taxpayers are entitled—if not obligated as a first requirement 
of good citizenhip—to voice constructive criticism of the activities of 
our Government agencies, without fear of retaliation. 

Senator Scnorrret. Mr. Chairman, I should like to ask a question 
there. 

Do you have access to those names ? 

Mr. Harrranrr, What names? 

Senator Scnorpre.. The individuals you are talking about: “Some 
individuals who normally had no hesitancy in making their story 
known, have now retreated in to a shell of caution and will not allow 
their names to be used publicly for fear of reprisal * * *.” Do you 
have those names? 

Mr. Harrranrr. We have in some cases, and many more have not 
communicated at all. 

Senator Scuorrret. You make that information as a result of in- 
formation you have on record or otherwise. 

Mr. Harrranrt. I do. I develop that a little later in my testimony. 

It is appropriate at this point to discuss for a moment the belief in 
some quarters that the FAA has accomplished something magical in 
speed and efficiency, since it took over more than a year ago. This con- 
cept disturbs us, because it automatically reflects on the entire aviation 
industry and everyone in it, prior to General Quesada’s ascension to 
power. We think the facts belie this notion. 

As has already been pointed out by others, the scheduled airlines— 
most regrettably—recorded the highest number of fatalities in recent 
history during the FAA’s first year of ironfisted aggressiveness “in 
the interest of safety.” Knowing some of the problems of the airline 
pilot as we do, we can understand what they mean when they point out 
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that the kind of harassment that is the FAA rule today actually 
creates the kind of tension that in turn creates added hazard. 

The safest pilot—whether he be airline, military or private—is the 
pilot who is relatively relaxed, with a minimum of worries. The 
FAA war of nerves, where plainclothesmen are liable to be found 
under any bush, or in any airliner seat, is no way to promote safety. 
While this concept is of primary concern to an airline operation, where 
the FAA takes a no-holds-barred attitude, it also has had its effect in 

neral aviation, 2s our testimony will indicate. 

You will see a chart of general aviation’s accident rate, for a period 
of several years, showing that it has steadily declined. I think it is 
important that you reflect a bit on some basic facts: 

Civil aviation in the United States has been a thriving industry for 
many years—all of them prior to the advent of the FAA. 

The history of U.S. civil aviation has been that we have prospered in 
an atmosphere of relative freedom, working with those public servants 
designated by the Government (the CAB and the old CAA) to regu- 
late, foster, and promote the industry. It is largely because of this 
philosophy, which in turn encouraged free enterprise, that U.S. civil 
aviation has eclipsed all the rest of the world combined in this field. 

Much is made of some of the problems all of us had with the old 
agencies. But the major “excuse” for trying to put a stop to what 
many described as “interminable wrangling” over aviation problems 
was the Air Coordinating Committee. The only effective wrangling 
that took place there was between Government agencies themselves; 
organizations like ours had no vote, and it was the custom for those 
Government agencies—when they themselves agreed—to go right 
ahead without paying any further attention to nonvoting members. 
As you well know, AOPA objected strenuously to the star-chamber 
operations of the ACC, and we still would if it existed. 

We have testified previously before this committee, at some length, 
concerning problems with the FAA which we regard to be serious. 
None is more serious, however, than the area we will discuss today. 
The certification of pilots, and the establishment of qualifications for 
such certification, goes right to the heart of the entire aviation com- 
munity. In few areas can major damage be done more quickly. We 
feel major damage can be done here by the FAA, and has already 
started. 

AOPA views with the utmost gravity the present trend toward leg- 
islating the average man out of the air by requiring him to meet medi- 
val and proficiency standards all out of proportion to the actual re- 
quirements for flying personal planes, and to the needs of safety. 

If this trend continues—and we have no reason to hope that it won’t 
unless the Congress itself intervenes—the businessman who flies his 
airplane for both business and pleasure, much as he uses his automo- 
bile, will be required to possess the physical capabilities and pro- 
ficiencies of the young fighter pilot, trained to meet the enemy in aerial 
combat; or the airline pilot to whom the lives of many passengers are 
entrusted. 

Why do we believe this trend will continue? The Federal / viation 
Agency has carte blanche authority to set pilot medical and profici- 
ency standards at whatever level it chooses, without justification of the 
need of more stringent regulations. Added to this is the lack of 
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meaningful appeals system. In our testimony before this committee 
on January 15, we pointed out why there is no effective appeals system 
under the Federal Aviation Act of 1958 as it is now administered. 
The Civil Aeronautics Board in a recent opinion and order (Petition 
of William B. Coberly, Jr.; docket SM-4-4) clearly points out the 
futility of appeals from decisions of the FAA Administrator to the 
Board. I quote from the Board’s order: 

The Board’s review powers under the Federal Aviation Act of 1958 do not ex- 
tend to determination of the “validity of wisdom” of air safety regulations and 
standards promulgated by the Administrator. 

Our previous testimony called attention to the lack of relief that 
pilots might expect from appeals to the Federal courts. Rulings in 
the Air Line Pilots Association’s suit against the FAA Administrator, 
to halt enforcement of the FAA regulations prohibiting pilots over 
the age of 60 from flying air carrier aircraft, give a clear indication of 
the courts’ attitude toward overruling a Federal regulatory agency. 
Federal Judge Alexander Bicks, of the southern district of New York, 
wrote the following in his order denying ALPA/’s petition for an in- 
junction : 

While the courts will not hesitate to strike down regulations not authorized or 
illegally promulgated, they will not attempt to substitute their judgment for 
that of the administrative agency. We deal here in an area where the public 
safety is in a very real way involved. The outstanding expertise of the Ad- 
ministrator, the apparent careful study dedicated to the problem and a proper 
regard for the separation of powers between the judicial and administrative 
branches of our Government, suggest that interference with the effective date 
of the regulation would be usurpation. 

We also have given our views on legislation required to provide 
relief and protect the individual rights of Americans who fly air- 

lanes. We wish at this time to give our hearty endorsement to two 
bills S. 3563 and S. 3564 introduced by Senator Engle, of California, 
on May 18, 1960. The first would give the CAB certain review au- 
thority over the Administrator of the Federal Aviation Agency and 
the latter would amend the Federal Aviation Act of 1958 with respect 
to the authority of the Administrator over airmen’s certificates. 

We also endorse the companion bills H.R. 12440 and H.R. 12441 
introduced in the House of Representatives by Representative John 
Bell Williams, of Mississippi. We hope that both Houses of the Con- 
gress will give these bills favorable consideration. 

In previous testimony before this committee we have stated that a 
masterful job of legislative effort brought forth the Federal Aviation 
Act of 1958. It is truly a tribute to you, Mr. Chairman, and to other 
members of the committee and staff members that so little needs to be 
reviewed at this time with amendments to the original act in mind. 
I recall that you expressed some doubt as to the lack of appeal pro- 
visions and suggested that it would be appropriate to review this par- 
ticular feature after some experience had been gained under the new 
system. 

Mr. Murpeuy. May I interrupt at this point. 

Mr. Harrranrr. Yes, sir. 

Mr. Murpny. Is it true your organization expressed the same doubt 
at the time we conducted the hearings on the act ? 

Mr. Harrranrt. We did. That was the heart of our testimony at 
that time. 








REVIEW OF THE FEDERAL AVIATION ACT 1189 


Mr. Murpuy. You felt it was necessary to have some appeal pro- 
cedure written into the original act? 

Mr. Harrranrt. We did. I believe we suggested specifically 

Mr. Moureuy. You haven’t changed your views since that time? 

Mr. HartranFr. We have not, sir. 

We now have that experience and I feel that it is my duty and re- 
sponsibility to make clear on the record how AOPA feels about the 
manner in which the Federal Aviation Act of 1958 is being adminis- 
tered. I am troubled by the thought that this necessitates revealing 
some deeply rooted trouble spots but comforted in the know ledge that 
a very simple but terribly needed remedy is at hand in the form of the 
two amendments already referred to as S. 3563 and S. 3564. 

The need for these amendments stems from what we feel is abuse of 
power by the Administrator. From this abuse of power, aviation has 
no appeal or relief save that which this committee and the Congress 
‘an provide. ‘These amendments, if passed will forestall great harm 
to the industry and improve an otherwise outstanding Aviation Act, 
In the long run, these corrective measures should enable the present 
Administrator and his successors to enjoy traditional advantages. 

These are the advantages that come from working within reasonable 
bounds, with the knowledge that no one person can be infallible. The 
decisions of every Administrator must be subject to judicial review and 
even abridged when necessary. This is the American way. This is 
also the way of progress for it begets industry-Government coopera- 
tion and inspires mutual confidence. Where the rights of the individ- 
ual are not safeguarded, the effect, as demonstrated by current events 
is chaotic dissension. The proposed amendments are in keeping with 
American principles of fair play and are vital to flying’s well-being. 

Mr. Murenuy. Is there any precedent at all in administrative law for 
giving one Government agency the right to review the rulemaking of 
another Government agency ¢ 

Mr. Harrranrt. I believe the Internal Revenue Service, for in- 
stance, has a tax court, which effects that, and in the other agencies, 
the power is not that which is given to a single individual, but is 
given to a board or to a group of several individuals. 

Mr. Murruy. Well, the Secretary of the Interior, for example, 
has a great deal of rulemaking authority in connection with the ad- 
ministration of public lands. That is one example. I mean, is there 
any precedent at all in our present Government setup for giving one 
agency rulemaking authority and then turning around and giving 
another agency the right to sit in judgment on that rulemaking 
authority ¢ 

Mr. Harrranrr. Well, basically, we are asking for return of a basic 
type of system which existed before, which did provide a system of 
checks and balances where one man did not make the rule and then 
try the case, including his own rules, to sit as judge and jury. Now, 
the manner of accomplishing this probably has many possible chan- 
nels. One immediately available and which would seem to less dis- 
turb the present act is along the line of the legislation which has al- 
ready been introduced. 

Mr. Murruy. That would give the CAB authority to sit in judg- 
ment on the FAA and itsr ulemaking function ? 

52355—60—pt. 327 
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Mr. Hartranrr. That is correct, sir. 

Mr. Murrny. And there is no precedent for that in our present 
Government setup; is there ? 

Mr. Harrranrr. The precedent was the manner in which it oper- 
ated before, Mr. Murphy. 

Mr. Murrny. There the CAB had the entire rulemaking authority. 
The CAA made rules only under delegation. 

Mr. Harrranrt. Delegated authority. 

Mr. Mourreny. From CAB. Iam just looking here to see if there is 
any precedent ? 

Mr. Harrranrr. The difference, as I pointed out, Mr. Murphy, 
where you had and were dealing with the Board, you were dealing 
with five men who sat in judgment and where you had the oppor- 
tunity there of the exercise of the individual opinion of those mem- 
bers and, as you know, you had frequently minority and majority 
reports. You did not get into the corner of having the absoluteness 
of a one-man rule and the concept that the king can do no wrong 
which is what we have here. 

Mr. Murpny. Now yesterday, General Quesada, through Mr. Bakke, 
who was here, presented testimony which indicated that for a period 
of a number of years the Board itself never sat in review on rule- 
making. 

Mr. Harrranrt. I think that testimony was misleading. don’t 

say that it was intentionally misleading, but as you know, Mr. Mur phy, 

the assignment of an independent case to an examiner was the method 
by which many of those cases were disposed of and I submit that | 
think the overall average of cases on appeal was something on the 
order of 44 percent of all the cases that went up there granted the 
license, once it had been denied by the Administrator. 

I believe in 1 year it ranas high as 92 percent. 

Mr. Murruy. That is on the quasi- -judicial proceeding. Now we 
are speaking of rulemaking, the quasi-legislative functions of this 
Agency. You don’t have a hearing examiner sitting and taking tes- 
timony on rulemaking procedures. 

Mr. Harrranrt. You don’t have one man at the head either. Now, 
as I say, there are several ways of getting at this. If the proposal is 
defective for lack of precedent, which I don’t believe it is, then you 
have to consider the rulemaking authority being vested in not one 
individual but in a board as in Maritime Commission, almost every 
one of the other regulatory groups of that kind, Federal Power Com- 
mission, SEC., and go right down the list. You don’t find this con- 
centration of power in one man and no appeal from it. 

Mr. Murrey. To follow through on your thesis then, you would 
advocate that the entire rulemaking functions be given ‘back to the 
CAB? 

Mr. Harrranrt. We have asked that an appeal from the rulemak- 
ing, we have asked for appeal mechanisms and that appeal mecha- 
nism be from an outside agency who would sit in adjudicational man- 
ner and rule upon the fairness of the regulations. 

All of civil aviation is suffering, and is ser iously endangered, by 
what we regard to be a calculated program of deception, distortion, 
and the application of the most autocratic methods that suit the pur- 
poses of the present FAA. 
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Anything and everything is done “in the interest of safety,” a 
technique which is calculated to put any critic of the FAA in the 
role of fighting against safety. 

Within the aviation industry, however, this technique was long ago 
recognized as a subterfuge to cover up any actions or decrees that 
could not stand the light of public scrutiny and factual discussion. 
Some of the best examples of this lie in the area of pilot certification 
and qualification. > 

General Quesada’s testimony made much of the number of fatalities 
involved in general aviation. He compared these totals directly with 
the totals for airline flying, carefully omitting any further qualifi- 
cation of his “statistics.” [ can only conclude that his purpose was 
to mislead the committee into thinking something was horribly 
wrong—which, of course, automatically is supposed to explain some 
fearless, straightforward action by the FAA. But it is what he did 
not tell you that concerns us. ; 

Matching general aviation fatalities directly with airline fatali- 
ties seems plausible until you look at the number of people and air- 
craft involved. According to the FAA’s own latest figures, there 
are 108,485 registered civil aircraft in the United States. Of these, 
1,880 or 1.7 percent are operated by the U.S. scheduled airlines, both 
domestic and international. General aviation operates 104,227—or 
96.1 percent of the country’s total aircraft. In other words, general 
aviation aircraft outnumber those of the airlines nearly 56 to 1. 

Similar ratios apply to pilots. There are slightly more than 380,- 
000 active certificated civil pilots presently in the United States, by 
the FAA’s own figures. Of these, 4.2 percent hold airline transport 
ratings, 24.5 percent hold commercial certificates, and 64.2 percent 
hold student or private certificates. Again, this latter large group 
of general aviation pilots outnumber airline transport pilots by 15.5 
to 1. 

Further, general aviation flies more than three times as many flying 
hours as the airlines, and a recent survey indicates general aviation’s 
total airlift of passengers even exceeds that of the airlines, despite 
their much publicized DC-7’s, Boeing 707’s, and so forth, 

Now add to this the fact that general aviation, by its very nature, 
comprises any and all nonairline segments of civil aviation—in- 
cluding crop dusters, students, and that vast cross-section of ordinary 
people who have learned to fly—and you now find yourself studying 
an accident record that is factually a good deal less bloody than you 
have been led to believe. 

We can speak with a little authority on this subject, inasmuch as 
just our members alone own and operate over 52,000 of the country’s 
presently certificated aircraft. If the deadly shambles described by 
General Quesada as being appallingly typical of general aviation 
were true, AOPA alone would be among the hardest hit of any’ 
organization in the country. 

During the course of this part of his testimony, General Quesada 
went on to say that experience indicated clearly that private pilots 
should be required to have some proficiency in instrument flight. 
This time they were on a lot firmer ground than they have been in 
many other areas. 

In the first place, this new rule was not theirs at all. It first was 
written by the CAB, before the FAA was born, after long—but 
‘democratic consultation with industry. 
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AOPA not only endorsed the program back when the CAB first 
wrote it, we furnished some of the supporting data for it. Because 
it was the so-called 180° rating on which much of the present new 
technique is based. AOPA invented the 180° rating; the name is 
ours. The technique was developed for us by the University of Illi- 
nois, under a grant from the AOPA Foundation, Inc. It has been 
in existence 6 years, has been a completely voluntary program, and 
has been quite successful among AOPA members. 

AOPA not only supports the need for an agency like the FAA, we 
feel it is essential to the health and well-being of civil aviation in the 
United States. AOPA is a strong believer in proper regulation and 
enforcement, and always has been. But this must never be construed 
as even implying that such requirements can serve as a virtual hunting 
license for an agency that violates many of the basic concepts of 
American constitutional Government, and demonstrates little or no 
concern for the man who flies, except to harass, entrap, and penalize 
him. This is hardly the concept of public service, in the American 
definition of the term, and AOPA will oppose this form of autocracy 
whenever and wherever we find it. 

We appreciate the need of Congress delegating to agencies in the 
executive branch the power to legislate through the medium of regu- 
lations enforcible in our courts. However, we feel strongly that 
Congress must take whatever action is necessary to see that these regu- 
lations issued under this delegated authority shall not go beyond 
those it intended to so delegate. We are therefore pleased that this 
committee is holding hearings to determine whether this has been 
done by the FAA. 

Our philosophy in this country, which we are sure you all share, is 
that the rights of the individual must be scrupulously protected. 
We go so far as to permit murderers, rapists, and gangsters to go free 
because we do not have evidence of their guilt—or, having it, cannot 
use it in court. We criticize totalitarian states, in which the rights 
of the state are paramount and the rights of the individual denied. 
We will show in our testimony that the recent conduct of the FAA 
appears to conform to the philosophy of the totalitarian states—not 
the democratic. In no other activity of our citizens are we limited in 
our activities except as those activities may adversely affect the in- 
terests of a third party. 

We can climb to the top of a flagpole if we wish, providing it does 
not endanger others or tie up traffic. The present philosophy of FAA 
is that the citizen must be protected against his own acts. This is 
directly contrary to the position that had been previously taken by 
the CAB. 

We will also present evidence that the FAA appears not to be con- 
forming to the will of Congress as expressed in the Federal Aviation 
Act of 1958. 

Section 104 of the act provides the following: 

There is hereby recognized and declared to exist in behalf of any citizen of 


the United States a public right of freedom of transit through the navigable 
airspace of the United States. 


Mr. Murruy. Will you stop right there a minute, Mr. Hartranft? 

Just what does that section of the act mean to you? 

Mr. Harrranrt. Just what is says, Mr. Murphy, that the individual 
has the public right of the freedom of transit through the navigable 
airspace of the United States. 
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Senator Monronry. Do you think it stops there—that we should 
have no licensed pilots, we should have no licensed aircraft ; we should 
have no airways? 

Mr. Harrranrt. No, I believe I develop that as I go along, Senator. 
1 suggest perhaps if you might be willing to hold that question in 
abeyance and see if it is not covered a little later on in my testimony 
and come back to it if it is not. 

This is being denied in many cases in what appears to be an arbi- 
trary manner and without justification, as we will show later. 

Section 305 provides the following: 

The Administrator is empowered and directed to encourage and foster the de- 
velopment of civil aeronautics and air commerce in the United States and abroad. 

Many recent actions of the FAA appear to go directly contrary to 
this mandate, as we will show. 

Section 314 authorizes the Administrator to delegate to properly 
qualified private persons the examinations and other actions necessary 
to the actual issuance of certificates. This authorization is repeated 
in section 601-3. Although this does not require such delegation, this 
section would not have been included unless Congress wanted this au- 
thorization to be used to reduce the number of Government employees 
required. 

This has been done in the past but we will show that the practice 
is now being severely curtailed with the consequent need for increasing 
the number of FAA employees and at the same time imposing great 
hardship on the industry. 

The act specifically differentiates between the control of air com- 
merce and air transportation. The former includes all flying, private 
and commercial. The latter is restricated to common carriers and the 
carriers of mail. 

Section 601-b includes the following: 

In prescribing standards, rules, and regulations, and in issuing certificates 
under this title, the Administrator shall give full consideration to the duty rest- 
ing upon air carriers to perform their services with the highest possible degree 
of safety in the public interest and to any differences between air transportation 
and other air commerce; and he shall make classifications of such standards, 
rules, regulations, and certificates appropriate to the difference between air 
transportation and other air commerce. 

As I have said, I make these remarks with great reluctance. Re- 
grettably, I have no alternative. But I do have the responsibility to 
supply some factual justification for these rather strong charges. 
With your permission, I intend to do just that. 

I have already referred to what I regard as the flagrant misuse of 
the term “in the interest of safety.” One of the first examples of this 
was the arbitrary edict grounding airline pilots automatically at age 
60. AOPA was—and is—alarmed by this action, and joined with 
ALPA in strongly protesting. Our reason for joining with the air- 
line pilots here was that any such edict, ordered without any factual 
justification whatever, illuminated clearly the threat which faces all 
civil aviation. Indeed, testimony has been brought before this com- 
mittee that it is now being considered for other than airline pilots 
which is what we contended right from the beginning. 

The FAA said this act was “in the interest of safety,” explaining 
to an uninformed public that, as everyone knows, all men age every 
day, that a 60-year-old man is older than a 40-year-old man, and so on. 
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The FAA did not produce evidence showing that airline accidents 
are related to a pilot’s age, yet the regulation was enacted “in the 
interest of safety.” Several months after the rule became effective, 
the FAA announced that a contract had been let to the Lovelace 
Foundation for Medical Education and Research of Albuquerque, 
N. Mex., for a study in the field of the aging—in other words FAA is 
seeking substantiating evidence after a rule has been enacted. 

Incidentally, the head of that foundation’s department of aviation 
and space medicine, Dr. A. H. Schwichtenberg, was listed as one of 
the eight experts who assembled on June 3, 1959, to consider a pro- 
posal that the age 60 limitation be established in the first place. ‘The 
Administrator, in an affidavit filed in the Federal District Court for 
Southern New York, stated that all eight experts agreed that a maxi- 
mum age limit be set. 

What they deliberately refrained from telling the public was that 
any and all airline pilots undergo the most rigid tests and examina- 
tions, at least every 6 months. It does not matter whether an airline 
vilot is 23 or 60, he must pass all those physical and proficiency tests. 

f he fails any of them, he is through as an airline pilot—whether 
he is 23 or 60. 

The FAA medical people carefully refrained from telling the 
public what the medical profession knows well; you cannot predict 
in advance an approaching heart attack or stroke, for example. 

This is not the act of an innocent or uninformed Government 
agency. It is deliberate distortion, committed under the guise of 
“safety.” This is why we join with the airline pilots in this particular 
issue. And this is why the FAA, in attempting to retaliate, attempts 
to give the public the impression that those of us who oppose such 
dictatorial methods are actually fighting against safety. This is, of 
course, untrue. 

The FAA itself has purchased safety material from AOPA, includ- 
ing substantial quantities of our booklet entitled “Omnigation.” Just 
last week we delivered to them 10 prints of an AOPA Foundation 
safety film on the hazards of flying in marginal weather. 

Senator Monroney. Do you think that is wrong? 

The testimony yesterday I think was that they put the rule in but 
they are studying ways and means and medical research to see what 
waivers could be given or what limited certificates could be granted. 

Now I cannot quite hold with you that they ought to enact a rule 
that may be an emergency rule and then be denied the right to go out 
and find all possible medical evidence further to modify that rule. 

Mr. Harrranrr. Senator, I could not more completely disagree with 
you. 

I certainly cannot embrace the proposition that if you have 50 
people and that you know or think that 2 of the people in that 50 
may have something the matter with them, but you cannot tell which 
2 out of the 50 it is, you should ground all 50. This is wrong. 

Senator Monronry. I am not arguing with that, I am arguing with 
the part of your statement where you said this is proof that this 
Agency does not know what it is doing because it has asked and 
sought and I hope, for goodness sake, continues to seek additional 
evidence wherever found. If they can go out and get medical testi- 
mony that will clear more pilots after they pass the age of 60 on 
airlines, I am for it. 
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I don’t want to say “Don’t look any further.” I think your criti- 
cism here is directed at saying once a rule is enacted, nobody looks at 
it. I am thankful they look at it. This committee is going to look 
at it. 

Mr. Harrranrr. My statement was they should get the justifica- 
tion before they pass the rule and not after. 

Senator Monronry. There has been plenty of justification. I am 
holding whether it is right or wrong, but there have been studies 
going on, $100,000 appropriated by the Congress itself to study the 
panto of aging in airlines. That was 1956, and soon down. ‘There 
1ave been studies on the thing, but I do not want the studies to ever 
stop. I think when criticizing them for continuing the study, I can’t 
follow that line of reasoning. 

Mr. Harrranrt. I again did not criticize any medical studies, Sen- 
ator. I simply indicated that the evidence followed the rule. 

Senator Monronry. That is your statement and you are entitled 
to make it. 

What I am saying is they had started out with $100,000 appropri- 
oe by the Congress for this purpose in 1956. It is not a new subject. 

I do say when you seem to think they are going out to get evidence 
to justify the rule, it might be possible, if we are not completely 
prejudiced, to feel that they are trying to find if there is a way of 
granting waivers, exemptions, and various other things which the 
testimony yesterday indicated they were hoping to find. 

Mr. Harrranrt. Senator, my point is that if this philosophy is 
made to apply to all the areas where it could be made to apply, hun- 
dreds and thousands of people would be grounded without justifi- 
cation. 

Senator Monroney. I am not arguing about that; I am arguing 
about the statement that several months after the rule became effec- 
tive the FAA announced that “a contract had been let to the Lovelace 
Foundation for Medical Education and Research of Albuquerque, 
N, Mex., for a study in the field of the aging—in other words FAA is 
seeking substantial evidence after a rule has been enacted.” 

I think they are seeking all possible evidence for waivers of the 
rule, but I may be wrong. 

I certainly do not conclude from that action, that it is trying now 
after the fact to justify it. 

Mr. Harrranrt. Well, we differ in our opinion, Senator. 

Senator Monroney. That is a great American right. That is what 
these hearings are for, and why Congress is able to campaign and 
select their people. 

That is what makes America great, sir. 

Mr. Harrranrr. Another example of the FAA’s use of deception, 
distortion and misuse of the term “in the interest of safety” was the 
arbitrary enactment of changes to the physical standards for pilots 
which were the subject of draft release 59-1 dated March 12, 1959. 

One of the greatest threats to general aviation today is the activi- 
ties and growth of the Office of the Civil Air Surgeon which recently 
became the Bureau of Aviation Medicine, BAM for short. 

We believe it is significant that the first rulemaking the new avia- 
tion agency proposed after it came into being was to raise the stand- 
ards for a third-class medical certificate, required of all private pilots, 
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The rulemaking proposal, known as draft release 59-1, which we dis- 
cuss elsewhere in detail, became a part of the civil air regulations on 
October 15, 1959, without a public hearing, and is now the law of the 
land. This new regulation represents the thinking that has prevailed 
for some years among a “hard core” of the old Civil Aeronautics 
Administration Medical Department, which was absorbed into the 
FAA on January 1, 1959. 

These medical people have been trying for more than 15 years— 
during a period which has seen general aviation’s greatest growth and 
an improved accident record—please note the chart on the following 
page—to create the bureaucratic empire that only now, for the first 
time, has come into being in the new Bureau of Aviation Medicine. It 
was 15 years ago, in 1945, that the medical regulations were liberalized 
to allow medical examination for class III certificates to be made by 
nondesignated family physicians as well as designated examiners. 

Now, Mr. Chairman, if you will turn to the next page you will find 
a chart. This is based upon the FAA’s own figures. They came in 
here yesterday with, I think, a lot of very tricky arithmetic, trying 
to compare the number of fatalities between airline and nonscheduled 
aviation. 

Mr. Murrny. They didn’t supply the total number of hours flown 
or the total number of aircraft involved and so forth. 

Mr. Hartrranrr. No disclosure there, and that is what I put on this 
table, Mr. Murphy. This table shows, as you will note from the 
legend, the accidents per 100 private pilots; it shows the accidents per 
million miles flown; and it shown the fatal accidents per 10 million 
miles, this all applying to general aviation. 

I point out that at the time this much maligned physical by the fam- 
ily doctor went into effect in 1945 or 1946, the safety record has been 
down, no matter how you look at it in any way you want to compare it 
on a favorable basis. 

I think this is a proper approach to the picture of accidents. Cer- 
tainly nothing can be made in the record that the use of the family 
physician has contributed to aircraft accidents or that there is a need 
for any increased medical standards. 

Mr. Murrny. Are there any CAB statistics, accident statistics 
which would relate fatal accidents in general aviation to medical con- 
ditions of the pilots? 

Mr. Harrranrr. None that we know of, and I believe we touched on 
that in our testimony on some other figures available to us. 

Senator Monroney. I think General Quesada testified on it, too, 
saying they had no facilities to check or give autopsies after the 
crashes, so that their statistics would be valueless. 

Mr. Hartrranrr. We have some sources of information which I think 
are not available to FAA which I will comment on a little later which 
hold to that position. 

For many years—46 to be exact—a segment of the medical profes- 
sion has devoted itself with ever-increasing enthusiasm to one more 
area of medical specialization— aviation medicine. How determined 
these particular specialists have become can be seen by the present 
effort to force even the newest student pilot to submit himself to an 
aeromedical specialist, specifically designated, by the Bureau of Avia- 
tion Medicine. The fact that this student—and the vast majority of 
the 380,000 civil pilots present by flying—got to where they are by get- 
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ting their medical examinations from their family physicians, has long 
upset the aeromedical specialists. Today, with the FAA’s unchecked 
power, the medical men see their best opportunity to firmly establish 
a whole new medical empire. 

As I have already pointed out, the FAA adopted sweeping revisions 
to the civil pilots’ ‘medical standards last October; they did it arbi- 
trarily, refusing to hold a public hearing, and w hen they did it they 
admitted that they did not have factual evidence to support imposing 
this hardship on the aviation industry. This confession can be found 
in draft release 59-1, published in the Federal Register for March 21, 
1959. In referring to the Flight Safety Foundation’s study, upon 
which the proposed regulation was largely based, the draft release at- 

tempted to justify the mandator y denial of certificates to certain ap- 
plicants, who have established histories of diabetes, heart diseases, or 
phye ‘hosis, with opinion rather than facts. 

Weshall cite some of these published “facts” shortly. 

(Chart follows: Data from 1959 FAA “Statistical Handbook of 
Aviation,” general aviation figures. ) 


DATA FROM 1959 FAA STATISTICAL 


HANDBOOK OF AVIATION 
GENERAL AVIATION FIGURES 


Legend 


» Accidents per 100 private pilots 
- Accidents per million miles flown 
° Fatal accidents per 10 million miles 


ACCIDENTS 
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We have documented data on a number of our own members who 
do not meet these new and arbitrary FAA criteria, but who have been 
certified, by top medical men in their fields, to be able to safely fly 
private airplanes and drive automobiles. When we have discussed 
these confusing discrepancies with FAA medical officials, the answer 
we get is that Medicine is an inexact science and that, although they 
realize there is a wide variance in medical opinion, they are not inter- 
ested in medical opinion that is contrary to their own. 

We are dealing here with realistic figures and we submit that if 
every fatal aviation accident for which there is no specific explana- 
tion—if all of the mysterious causes were arbitrarily attributed to 
medical deficiencies—the number, percentagewise, would be insignif- 
icant and totally insufficient to support the medical program which is 
being thrust upon the flying public. 

The only “facts” the Civil Air Surgeon offered as justification for 
the now-adopted regulation, as we said, was the Flight Safety Foun- 
dation’s report. However, when the Flight Safety Foundation read 
the proposed regulation, they wrote a letter on July 15, 1959, to the 
Civil Air Surgeon ; a letter Which strangely could not be found within 
FAA until a later date. One pertinent paragraph of this letter said: 

Coming now to CAR draft release No. 59-1 of March 12, 1959, on the subject 
of “Physical Standards for Airmen; Medical Certificates” this release purports 
to implement the recommendations of the FSF report. Unfortunately, this is 
not entirely the case. Some of the proposed changes in the regulations are ex- 
actly as recommended in the report; however, others are not; in fact, some are 
contrary to the report’s recommendations. This has led to some confusion. 

This is not the only example of deception by the FAA in its draft 
release 59-1 which had to be called to their attention. The document 
contained a statement of diabetes, which it was claimed was drafted 
by specialists “representing” the American Medical Association, the 
American Diabetes Association and other groups. 

The American Diabetes Association felt compelled to write FAA a 
letter, which may be found in the public docket of 59-1, that stated 
the two doctors on the panel, Pollack and Tolstoi, were not officially 
appointed to represent the association. And in dealing with the 
psychiatric portions of their new rule-writing, the FAA doctors took 
some liberties that brought this statement—in a letter to the FAA 
dated April 15, 1959—from the American Psychiatric Association, 
dealing with a “serious omission” from the official draft release: 

I would like to emphasize the fact that, without these last two sentences, the 
meaning and tenor of the American Psychiatric Association’s recommendations 
are lost. 

Mr. Morreuy. Could we have a copy of that letter ? 

Senator Monroney. It is in the docket. 

Mr. Murruy. It may be in the docket that was filed yesterday. 

Mr. Harrranrt. If he entered the docket, the letter must be in the 
docket, sir. If it isn’t, we will make an effort to get it, although they 
have not revealed to us that letter. 

That the FAA took undue liberties with the very people they them- 
selves selected to be their experts is further il dighied bey an additional 


quotation from the above-mentioned Flight Safety Foundation letter : 


As a general comment, it should be noted that the members of the FSF Med- 
ical Advisory Panel were not invited to serve as representatives of any group. 
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They were selected and invited to serve as individuals. Thus, several references 
to specific professional groups under comments on diabetes and coronary heart 
disease need to be amended. 

As a matter of fact, considering that the FAA placed almost total 
reliance on the Flight Safety Foundation report for its sole justifica- 
tion for raising the physical standards, it is slightly less than astound- 
ing to note the foundation’s further objection to the distortion of its 
report. Note this comment from that same letter: 

We wonder too whether it is entirely correct to state that “the recommenda- 
tions of the foundation are well founded in medical fact.” 

And mind you, this report cost thousands of dollars of the taxpayers’ 
money. 

As you know, the regulation was enacted and all civil aviation found 
itself saddled with unnecessary, unrealistic, and totally unwarranted 
medical regulations—regulations which have already automatically 
and arbitrarily grounded pilots and aircraft owners who are actu- 
ally—on the evidence—just as safe in the air as the next man. 

The most outstanding example of these highly restrictive and arbi- 
trary regulations was the ultimate modification of part 29 of the CAR. 
This modification automatically disqualified all applicants for air- 
men’s medical certificates in the following medical areas: 

1. Individuals with an established diagnosis of diabetes requiring 
insulin or other hypoglycemic agents for treatment ; 

2. Individuals with a history of myocardial infarction or other 
evidence of coronary artery disease; and 

3. Individuals with a history of an established diagnosis of psycho- 
sis, severe psychoneurosis, severe personality abnormality, epilepsy, 
chronic alcoholism, or drug addiction. 

Draft release 59-1 states that the reason these three categories are 
automatically disqualifying is that— 
none of these three conditions can be so precisely studied in the individual as 
to provide assurance that they will not interfere with the safe pilotage of air- 
craft. 

It would appear that the FAA has set up absolute standards where 
medical experts say that absolute does not exist. The FAA theory 
seems to be that if there is a remote likelihood that 1 out of 10 peo- 
ple might develop an impairment, but they cannot tell which one, 
then the proper solution is to ground all 10 so that the innocent suffers 
with the suspect. 

Incidentally, I commend to the special attention of the committee 
the language in No. 3 above that would have to be used in a legal inter- 
pretation of what the Bureau of Aviation Medicine means. In the 
preamble to this language, the FAA had this to say in their notice of 
proposed rulemaking: 

One type of these disorders is further characterized by persistent noncon- 
formity with respect to the accepted ethical, moral or social codes of behavior. 
usually resulting in abnormal conflict with other persons, groups of persons or 
disciplinary and regulatory systems. When there has been repeated evidence 
of such nonconformity, persons suffering from these disorders are not considered 


capable of functioning adequately under the controls necessary for the safe 
performance of airman duties. 


Note well those words. Just how much scope does this give the 
Civil Air Surgeon? A considerable number of American citizens are, 
by their basic heritage, nonconformists. I wonder how George Wash- 
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ington, Benjamin Franklin, or Patrick Henry might have fared at 
the hands of the Civil Air Surgeon ? We wonder what chance a pilot 
applicant might have if he revealed he was a vegetarian or nudist? 
You can’t help wonder if this language might not be aimed at any 
nonconformist who happens to disagree with the FAA. 

On this general subject, in docket 59- 1, Dr. Overholser, Superin- 
tendent of St. E lizabeths, Department of Health, Educ ation, and 
Welfare, comments particularly on mental disorder, and states the 
following which I think is very significant : 

I do not know of any psychiatrist of my acquaintance who would concede that 
a history of psychosis disorder should permanently disbar anyone. 

se that is from probably the country’s leading authority on that 
subjec 

ae aes: I notice that is the view also expressed by the Acting 
Surgeon General of the United States. 

Mr. Harrranrr. Yes , SIP. 

Previously, an individual 

Senator Monroney. Is it your position that people who have been 
incarcerated for insanity should be given a pilot’s license? 

Mr. Harrranrr. People who have been what ? 

Senator Monroney. Incarcerated for insanity should be given a 
pilot’s license ? 

Mr. Harrranrr. Oh,no. Not at all, sir. 

Senator Monroney. Isn’t that what the meaning of this is, chronic 
severe neurosis, severe personality abnormality, epilepsy ? ? 

Mr. Harrranrr. We are talking about the ‘term “established diag- 
nosis of psychosis, severe psychoneurosis,” in particular. Many hun- 
dreds of people have this, just like they have measles, and fully re- 
cover. And mind you, this is a part which is a permanent automatic 
disqualifying part of the act. 

Now if this person can prove himself free of whatever disorder 
he had, he should be given a fair chance then to resume his flying 
activities, 

The quotes at the bottom of page 14 and top of page 15 are the FAA 
language, not ours, Senator. 

Prav ‘jously, an individual who had been denied a medical certificate 
by the CAA who could gather expert medical testimony to the effect 
that he was qualified to fly, could then present this testimony to an 
impartial CAB examiner. The examiner would then decide whether 
or not the individual “would be likely to be incapacitated” by this 
ailment. This procedure provided the pilot with an appeal, and many 
pilots who were able to prove that they could safely fly were gr: anted 
waivers by the examiner 

The new regulations, however, allow the CAB examiner to decide 
only if the Civil Air Surgeon has found this applicant unable safely 
to perform the duties or exercise the privileges of the airman certifi- 
cate held or sought. Consequently, pilots no ‘longer have any recourse 
from the decision of the Civil Air Surgeon. 

Earlier in this hearing, we said we would cite the cases of the first 
11 airmen denied certificates under the new regulation. Several of 
these were AOPA members and we have followed every step of their 
cases closely. All of these men submitted proof to the CAB exam- 
iners in the face of negative testimony from FAA regional flight 
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surgeons. The examiners found all of these men physically qualified 
to fly and duly issued them waivers. Hhere is an example of what 
happened to one of these men : 

A mild diabetic, he spent 3 years and more than $2,500 gathering 
sroof for his hearing before the C ‘AB examiner that he was safe to 
fl and that he was not likely to become suddenly 1 incapacitated. This 
man, W. W. Horton, of Antioch, Il., has 3,600 hours of flying ex- 
perience. He did prove to the CAB examiner that he was qualified 
to receive a third-class medical certificate on August 18, 1959, and was 
granted the privileges of a private pilot. On August 31, 1959, the 
FAA appealed the case to the CAB five-man board, tying up Mr. 
Horton’s license pending this appeal decision. FAA’s next step, on 
October 15, 1959, was to amend part 29 of the Civil Air Regulations 
so that Mr. Horton was automatically disqualified for his certificate. 
He no longer had an appeal to the CAB or anyone else. The finale 
‘ame on January 14, 1960, when Mr. Horton received his official 
denial under the new regulation. 

Thus, the Civil Air Surgeon and the Administrator, with one 
sweeping amendment to a regul: ition which was subject to absolutely 
no review by anyone, denied this man the right of appeal which had 
been provided for by the Congress in the Federal Aviation Act of 
1958. In our opinion, eentlemet n, the Administrator of the FAA sub- 
verted the will of the C ongress by this act. 

Another of these 11 airmen is A. C. Holder, of Lovington, N. Mex. 
Mr. Holder has already testified, Mr. Chairman. His case is very 
similar to the cases of the other 10. We will not burden you with 
details of the other nine, although, if the committee so desires, we 
will supply their case histories. 

When these changes in physical standards were proposed on March 
12, 1959, AOPA objected strenuously to them because highly regarded 
medical experts in each of these medical areas disagreed strongly with 
the opinion which promulgated these blanket restrictions. We re- 
quested a public hearing on the proposal, so that we could bring 
these medical experts together with the Civil Air Surgeon to show 
that the préposal was arbitrary, unnecessary, and damaging to civil 
aviation. We were refused this hearing on the basis that the Civil 
Air Surgeon had all of the facts and nothing we would add could 
possibly ‘affect the regulation. 

AOPA’s recommendation is this: Unless and until reasonable evi- 
dence becomes available to justify doing otherwise, the third-class 
medical requirements must remain as liberal as possible, so that the 
FAA can in reality help “foster and promote” civil aviation. In 
cases involving questions as to a third-class applicant’s ability to meet 
these reasonable r requirements, an impartial and objective source of 
appeal must be available to the applicant. If the individual rights 

the pilot are to be preserved, this appeal must be outside the Bureau 
of Aviation Medicine. 

Mr. Murreny. In other words it would do no good to have the re- 
view panel sitting in the Office of the Chief of the Bureau of Aviation 
Medicine? 

Mr. Harrranrt. Absolutely none. 

Then there is regulation 409, barring the family doctor from con- 
ducting third-class ‘medical examinations—those required for the 245,- 
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000 private and student certificates, the vast majority of all U.S. civil 
pilots—beginning tomorrow, June 15, 1960. 

Incidentally, we requested the committee that a 30-day extension 
might be granted. I don’t know, therefore, whether my statement 
about effective tomorrow is entirely accurate. 

Senator Monroney. It is entirely accurate. It has been denied by 
the FAA. 

Mr. Harrranrr. Despite the most vehement objections from the en- 
tire aviation community affected, the FAA has once again arbitrarily 
forced this very damaging regulation into being—again through the 
use of deception and distortion of facts. 

The question has already been raised before this committee as to 
the reasons for the Government of allowing all qualified physicians 
to make third-class examinations. The reason given in draft release 
59-2, when it was issued in April 1959, was that the former designated 
medical examiner system was abandoned because of the shortage of 
doctors occurring during World War II. 

It has now come to our attention there is allegedly in existence a 

CAA press release affirming the doctor shortage theory. To this we 
can only point out that the Administrator of CAA, at the time the 
designated-examiner system was abandoned, Dr. Theodore P. Wright, 
has flatly stated that his decision— 
was not based on a lack of doctors due to the war but on a matter of policy, 
that for the private pilot this seemed to be a perfectly reasonable course to 
follow and one which resulted in far less inconvenience to the applicant with- 
out diminution of the safety. ; 
Three other high officials of the CAA at that time, who were in a 
position to know the true facts, have corroborated Mr. Wright’s 
recollection. They are Alfred S. Koch, Director of Safety Regula- 
tion—which included the Medical Division of CAA—Mr. John L. 
Geisse, then Assistant to the Administrator for Personal Flying De- 
velopment, and Dr. Dean Brimhall, Director of Research. 

At this time, since a point was made of this yesterday, I would like 
to ask Mr. Geisse to make a short statement with respect to this, be- 
cause he was the man on the battlefront and knows what happened 
over there. 

Mr. Geisse? 

Mr. Getsse. First, I would like to correct one statement that ap- 
parently was made yesterday, which implied that I am a regular em- 
ployee of the AOPA, which is untrue. | was only asked to help them 
out in this particular case because I was familiar with the history. 

Senator Monroney. I think the chairman made that error and I 
am glad you corrected it for the record. 

Mr. Getssr. I joined the Aeronautics Branch of the Department 
of Commerce, the predecessor of FAA, in 1933 and worked directly 
under the Director. My position at the time was such that I had 
some control over the medical section and I soon found it necessary 
to overrule the chief medical officer. 

One case I remember distinctly was that of an applicant for pilot 
certificate who had failed his physical. His failure was in one of 
those requirements that we then had, which were predictive of the 
applicant’s ability to learn how to fly. He had learned to fly, had 
demonstrated his ability to the flight inspector in his region and the 
latter had recommended a waiver. 
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The chief medical officer refused to grant the waiver and I over- 
ruled him. 

Another was the attempt of the Medical Division to refuse to ac- 
cept the physical examinations given by the military for their pilots 
and again I overruled them. 

I continued with the subsequent agencies in charge of civil aviation 
until 1950 and during this time I knew of no Director who gave in to 
the repeated attempts of the medical division to increase its control 
over civil aviation, and I can assure you that it was a continuous 
proposition. 

In 1945, I was assistant to Civil Aeronautics Administrator Dr. 
were We ight, with the responsibility of promoting general aviation 
and I attended all of the hearings of the revional directors at which 
some solution was sought to the problem of physical examinations for 
the private pilot. 

One of the changes made was that of permitting the family doctor 
to give class ITT medical examinations. 'To my knowledge, the short- 
age e of doctors in World War II was not even mentioned in the meeting 
of the regional directors at which this decision was made. The change 
was advocated by Dr. Dean Brimhall, the Director of Research, who 
had for years studied the relationship of accidents to physical condi- 
tions of the pilots. It was opposed by Dr. Stauffel, the chief medical 
officer at the time. 

When I first heard that it was now proposed to go back to the old 
system of designated examiners for class III, and that it was being 
claimed that the abandonment of the old system, or this system, was 
due to the shortage of doctors in World War II, I protested to Mr. 
Jerome Lederer, director of the Flight Safety Foundation. He then 
wrote to Dr. T. P. Wright, to verify my contention that shortage of 
doctors was not responsible for the decision he made. And I quote 
from Dr. Wright’s reply. I don’t know as I need to read that quote 
because I think you already have read it. It is in the record. 

I next called the FAA and asked to speak to their director of public 
relations, thinking that he would like to be informed of a mistake 
which had been made. I do not remember the name of the man I 
talked to, but I do remember that the conversation was short and to 
the point. The point being that they were anything but pleased to 
have this mistake called to their attention. 

I then wrote a letter to AOPA on this subject. This was published 
in the Pilot, which was introduced for the record at your last hearing. 

I next testified in the FAA hearings on 59-2. “Nevertheless, the 
FAA has continued up to and including your hearings yesterday, to 
claim that shortage of doctors during World War TI was a prime 
factor in approving the family doctor “for class III examinations. 

In his testimony yesterday, General Quesada mentioned my letter 
published in the AOPA Pilot but failed to call attention to the fact 
that I quoted therein from Dr. Wright’s letter as above. He stated 
that— 


Those responsible for this publicity apparently did not make any effort to check 
the facts. 


That neither Dr. Wright nor myself had to do. 
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In support of what he considers the facts to be, General Quesada 
quoted from a CAA release of April 6, 1945, as follows: 

Several plans previously had been submitted to ease the requirements for 
the persons who wanted to fly. Scarcity of medical examiners, especially des- 
ignated by the CAA, has caused complaints and the war has heightened this 
problem. 

However, he did not quote the rest of the release which has already 
been introduced into the record and from which the following is a 
quote: 

It had been proposed that several thousand additional examiners be designated 
to save time and travel on the part of applicants. Complete elimination of 
physical examination was also proposed. The plan adopted, however, appears 
best to serve the needs of all. 

You will note that three proposals were considered: The appoint- 
ment of thousands of additional examiners, the family doctor plan, 
and the complete elimination of physicals for the private pilot. 

It seems inconceivable to me that anyone could interpret this re- 
lease as evidence that the shortage of doctors in World War II was 
a major reason for Dr. Wright’s decision, especially when an alter- 
nate program was considered, was the appointment of more desig- 
nated examiners at that time. And to hold to this interpretation 
despite evidence that it was incorrect is even more difficult to 
understand. 

That is all I have, Senator. 

Senator Monroney. Thank you. 

Mr. Harrranrt. I hope that clears that one up for good and all, 
Mr. Chairman. 

Now, until tomorrow, any qualified licensed physician can perform 
these examinations. The Civil Air Surgeon feels that—in the inter- 
est of public safety, of course—specially designated doctors must per- 
form them to keep unsafe pilots from dropping out of the sky like 
dead flies. 

Again, the facts do not support his contentions, even vaguely. The 
Flight Safety Foundation, which presumably has done extensive in- 
vestigation work in this field, has stated in a very recent letter that 
“we know of no study on which one can relate aircraft accidents to 
the type of media medical examiner.” 

They say further that the basis for the recommendation of dump- 
ing the family physician was “largely an administrative one.” We 
do not believe that thousands of competent and conscientious family 
physicians should be penalized to meet FAA’s administrative re- 
quirements or that the Nation’s nonprofessional pilots should suffer 
the resulting hardships or additional expenses occasioned by this un- 
necessary regulation. Furthermore, AOPA has $34 million written 
in life insurance policies on its members. These are based almost 
entirely on third-class medical examinations given by family doctors. 
Yet, our loss records offer no jutsification whatever for ruling out the 
family doctor. 
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In addition, the association insures and pays the premium on each of 
its 80,000-plus members with a flying-only accident policy. While 
hundreds of death claims have been paid over a period of many years, 
we have yet to find a single aviation fatality in this vast group which 
can be attributed to any inadequacy in the present system of medical 
examinations performed by the family physicians. Let me assure you, 
gentlemen, that our interest is financial as well as altruistic. We 
would be the first to seek any necessary change were there any shred of 
evidence indicating such a requirement. 

In General Quesada’s testimony before this committee yesterday, he 
testified that pilots with physical conditions specified in the amend- 
ment which FAA adopted “are not acceptable for insurance under the 
AOPA insurance plan.” He inserted in the record—without reading 
the text to the committee—a letter from the Minnesota Mutual Life 
Insurance Co., purportedly to substantiate his point. Now, I am sure 
General Quesada was well intentioned in bringing the subject up, even 
if he was poorly informed—which, I am afraid, was the case. 1 would 
like to straighten the record without causing any undue embarrassment 
to General Quesada, as I realize that insurance is a complex subject and 
that many people are not too well versed in this matter. 

AOPA has several plans of insurance available to its members. I 
assume that General Quesada is speaking about the aviation risks; 
indeed, this is the sole subject of this hearing. 

Let me state first that AOPA pays, as I have said, the premium and 
insures every one of its 80,000-plus members without exception, and 
the American Mercury Insurance Co. issues a flying-only personal 
accident insurance to each and every member. 

This program has been in force for over 10 years. This means that 
there have been some 800,000 years of pilot experience involved. To 
my knowledge, there has never been a single case where the issuances 
of this insurance has been declined. There has never been a request 
made for outside medical information. The plan rests entirely upon 
the qualification of the pilot for membership; that is, he must be a 
certified pilot, a part of such certification being the required FAA 
medical examination. 

A second plan of insurance and the one which I believe General 
Quesada referred to, is a life insurance plan, as contrasted to the avia- 
tion accident policy just described, which is an optional service avail- 
able to members providing for death payments due not only to aviation 
accidents but for all natural causes. Once the individual has been 
accepted, the insurance carrier, the Minnesota Mutual Life Insurance 
Co., is obliged to keep our member covered, so long as he pays pre- 
miums, until he has reached age 65. As perhaps General Quesada 
does not realize, a life insurance issuance of this kind calls upon the 
underwriters to consider the risk from the standpoint of crash hazard 
on one hand and natural death on the other. 

52355—60—pt. 328 
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This is clearly brought out in the letter from the medical director of 
the insurance company to the FAA, which Mr. Quesada did not read. 
The letter specifically states, and I quote: 

Possession of a current medical certificate issued by the Federal Aviation 
Agency establishes a presumption that the applicant is a good risk. We consider 
the risk from the standpoint of crash hazard and natural death. With respect 
to crash hazard we do not make any underwriting evaluation, depending on the 
FAA screening. 

In other words, Mr. Chairman, insofar as death due to sudden in- 
capacitation while flying an airplane, Minnesota Mutual, contrary to 
General Quesada’s testimony, states that they accept the FAA medical 
examination. They accept it when given by the family physician or 
by designated medical examiners, and make no distinction between the 
two. 

Thirdly, our members may avail themselves of special coverages 
issued by Lloyd’s of London in standard amounts up to $100,000, and 
in excess of that, if they desire. This is flying accident insurance in 
which the total risk is an aviation risk. Once again, the FAA medical 
examination is the total requirement. 

I failed to mention the Minnesota Mutual life plan, which has been 
in existence for over 7 years with some $34 million in force. This is 
a very substantial amount, exceeding the total insurance written by 
many small life companies. 

This plan, using the FAA medical examination as the sole medical 
requirement in determining crash hazard, has been so successful 
actuarially that only last month AOPA slashed the premium require- 
ments by 50 percent for many of the insured and 25 percent for others, 
according to age groupings. 

As I have pointed out, this form of medical sophistication dates 
back 46 years to World War I. It was here that people on the ground 
decided that anyone who flew an airplane was clearly and obv iously 
something special, a departure from the average level of humans, 
members of the “Superman Club,” as we’ve been calling them for 
years. 

Senator Monroney. Right there, I think, since the letter in ques- 
tion was not read, it would be a good idea to read the print, and, if you 

care to, we will read the letter into the record because it is with refer- 
ence to the Minnesota Mutual matter, and as I recall and the record 
seems to indicate, it was a question on the general rule against diabetic 
and coronar 

I mean this is where it follows in the record, and I think it would be 
a good idea to reprint—I don’t care to delay the hearings on the thing, 
but I think it would be good to have it in here. 

Mr. Harrranrt. We have a copy of that letter in. 
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Mr. Harrranrr. Here again, I am sorry this subject came up. If 
the FAA had contacted us s with their question, we would have been 

very happy to answer it. They didn’t do that; following their cus- 
tomary procedure, they wrote ‘directly to the Minnesota Mutual on 
it, and had we known what was going on we could have put their mind 
at ease on it, and I think prevented that issue from coming before this 
committee. 

Initially, the medical requirements for a pilot were set up by the 
service doctors without any knowledge of what was required. The 
original standards, drawn in July 1914, were so stringent that no one 
could pass them and they had to be made more lenient. Since then, 
and until the advent of the FAA, the history of medical requirements 
for pilots has been one of reducing the stringency of the requirements 
rather than adding thereto. This is confirmed in an address by Dr. 
W. R. Stoval, then Chief, Medical Division, CAA, at a meeting of des- 

ignated medical examiners on February 20, 1955: 

The standards prescribed in Civil Air Regulations have existed in their pres- 
ent form since 1926 * * *. Outside of a few special amendments, they are in the 
form established by him— 

Refers to Dr. Bauer. 


If there has been any change at alJ, it has always been toward leniency in 
interpretation. 

We've discussed the third-class medical examination, and the FAA 
form which tells the examining doctor exactly what to do, many times 
with many physicians over the years. We have seen no evidence what- 
ever that this examination cannot be conducted safely and reliably by 
any medical doctor without the need of special courses in aviation 
medicine and without any special equipment. To prove this to you, 
I call your attention to the third-class medical form that the doctors 
are now required to fill out. 

I believe the committee has those forms before you; do they not? 

Senator Monroney. Do you have one to put in the record? It 
would be very helpful because there were several questions raised 
yesterday. 
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U. S. DEPARTMENT OF COMMERCE 
Civil AERONAUTICS ADMINISTRATION 


REPORT OF AIRMAN MEDICAL EXAMINATION—THIRD CLASS 








(Check) 











FOR 
INITIAL OR XAMINATION F 

(Check STUDENT [—) PRIVATE FLIGHT RADIO  basice - RENEWAL OF” 
which) PILOT L_} PiLor L_} OPERATOR L_} EXAMINATION _|_) MEDICAL CERTIFICATE 
Sica ia peepee manera ese tet ea eesiaaattin ENT ON eens MEDICAL CERTIFICATE 
+” OF MEDICAL EXAMINER 1. NAME OF APPLICANT (Last, First, Middle) 
STATE AND STATE LICENSE NO 2. HOME ADDRESS (Number, Street or R. ©. D. City, Zone, and State) a 
CAA DESIGNATED EXAMINER SERIAL NO. [3 DATE OF BIRTH [4 weicnT 5. HEIGHT 







6. COLOR HAIR | 7. COLOR EVES |8. SEX 
Uf none, so state) } | 


= piduamarecad 


0 HEAVY CO OBESE 


T1A. CERTIF. NOS. 











t 9. BUILD 10. DATE OF THIS EXAMINATION 


HOME ADORESS 1 

mR ~ 
LJ stenoer |) meoium 
i" AIRMAN CERTIF. HELD 


MEDICAL SCHOOL FROM WHICH YOU GRADUATED t 










12. RATINGS HELD 





W 
DATE OF GRADUATION —~CS~S 13. FLYING TIME (Solo Hours) 
FROM MEDICAL SCHOOL LAST SIX 


eee MONTHS 



























































A. HAVE YOU FAINTING MENTAL OR SUGAR IN 
| EVER HAD: SPELLS , COMVULSIONS 4. §=6 NERVOUS ILLNESS THE URINE 
1. ~— pas gD on ze = a 
| 8. SPECIFY CONDITIONS REQUIRING MEDICAL CARE DURING LAST 5 YEARS OR SINCE THE ISSUE OF YOUR LAST APPROVED MEDICAL CERTIFICATE 
oo e = ate a aeuonel een seadinenaneaonan peaioaeeoes 
CONDITION TREA | DATE L NAME AND ADDRESS OF PHYSICIAN CONSULTED } NAME AND ADORESS OF HOSPITAL iF HOSPITALIZED 
| 
5 | | 
| 
| 
: | | 
= | | 
z mS + + ~-—--—---- + - _ - -— — 
g ' 
| } + 
© | 
| | ; | - | 
—_ — l - 7 ] — ited 
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e | | 
y | a =. . . - oe 
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| | 
} =. 5 . aatieniaiinctbints eueneniicen . > ES vcpeellaetitilbenniaan one 
C. REMARKS CONCERNING ENTRIES IN A OR B ABOVE 
= 
é 
3 
. 
F 1 
ee spermato — sememgteremeprenceemnnsiti a ae aly an 
3 | D, HAVE YOU EVER E. iF ANSWER TO ITEM D IS YES." SPECIFY REASON AND DATE OF DENIAL 
BEEN DENIED A 0 
CAA MEDICAL ves 
CERTIFICATE? C} 
wo 
[F. DATE OF YOUR LAST PHYSICAL |G. NAME AND ADDRESS 
| EXAMINATION FOR A CAA OF PHYSICIAN WHO 
| MEDICAL CERTIFICATE CONDUCTED LAST 
| (Uf none, so state) | CAA PHYSICAL EXAM 





APPLICANT'S DECLARATION: | hereby certify that ali statements and answers provided by me in this examination form are complete and true to the best of my know! 




















edge and | agree that they are to be considered part of basis for issuance of any CAA Medical Certificate to me | hereby authorize any physician or any other perso 
who has or may h ttended me to make a full disclosure to the Administrator of Civil Aeronautics 
or his Medical representative of any information in his knowledge or possession concerning My medical 
history. Further, | expressly waive any rights which would preciude the disclosure of such informa 
tion to the Administrator of Civil Aeronautics or his medical represe tive 

(SIGNATURE OF APPLICANT) 
Se se em = 2 Se ee ee ee 
WOTICE: Whoever in any matter within the jurisd f ar partment or agency of the United States knowingly and w Ny falsifies als or vers up 
by any trick, scheme, or device a materia ct, or who ma y false, fictitious or fraudulent statements or representations. or makes or uses any false writing ¢ 





aise, fictitious or fraudulent statement Gr entry, shall be fined not more than $10,000 or imprisoned not more than 5 





document knowin 
or both ; 
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= == aS 


the same to contain any 
de Title 18, Sec. 1001) 
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NOR- |ABNOR-| CHECK EACH ITEM IN APPROPRIATE COLUMN: 
ENTER NE" iF NOT EVALUATED 


15. HEAD, FACE. NECK AND SCALP 
a 7 
16, NOSE, 





| NOTES. DESCRIBE EVERY ABNORMALITY IN DETAIL. ENTER APPLICASLE ITEM NUMBER BEFORE EACH 
COMMENT USE ADDITIONAL SHEETS | F CESSARY 
+ a 




















ERAL vader Items 41 and 42) 


22. OPHTHALMOSCOPIC — 


| 23, PUPILS (Aquality and reaction) 


T ss 24. OCULAR MOTILITY | (Associated parallel movements 
= npetagmus) 


—+- - - —_—_———__-—— 


4+ 





25. LUNGS AND CHEST (/nclude breasts) 


2 eee eciaetinestanpatie 
| 26, HEART (Thrust, size, rhythm, sounds) 

siti Ftc eeeepadnar damned tnieonioedeindtbediinineneial 
_| 27. VASCULAR SYSTEM (Variconities, etc.) 


Ri eaianeentsents Detain | 


| 28. ABDOMEN AND VISCERA (Include hernia) 


a pn pen monn) 


2B. _ ANUS AND RECTUM Hemorrhoids: Astulac 


_{Prostate. if indicated 


" -~---+- —— a —_—_—— 
rv 1 30. ENDOCRINE SYSTEM 


31. G-U SYSTEM 
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CLINICAL EVALUATOR 





__| 82. UPPER EXTREMITIES (Strength: range of motion) 
| 33. FEET 

niall bhatt dees 
34. LOWER EXTREMITIES (Ezcept feet) 


| n oN (Strength: range of motion) 


35. SPINE, OTHER t MUSCULOSKELETAL 
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36. IDENTIFYING BODY MARKS. SCARS. TATTOOS 
37. SKIN. LYMPHATICS 


et . (Bawirbrias 
[ 38, NEUROLOGIC UES inn satan 
39. PSYCHIATRIC (Specify any personality deviation) | 


40. HEARING (mending sidewens, distant car closed) 41. DISTANT VISION (Standard test types only) 





















42. NEAR VISION 



























(Distance in feet) RIGHT EAR] LEFT EAR — 00 T) ets? FE Vean 
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44, COLOR VISION (Test used and result) 45. FIELD OF VISION (Form, color) 
RIGHT EYE LeFT EYE 









46, TEMPERATURE | 47. BLOOD: PRESSURE (Arm at heart level) 48. PULSE (Wrist) 
RESTING (RECUMBENT) | AFTER EXERCISE (Standing) rot AFTER EXERCISE (Recumbent) 
°F. | sysTouc 


49. EQUILIBRIUM 


/DIASTOLIC 


50. COORDINATION 
(Standing. eyes closed, index finger to nose) Cc paSseD 0 Pal 


52. OTHER LABORATORY FINDINGS 





53. SUMMARY OF DEFECTS AND DIAGNOSES (List according to item number) 
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‘THE APPLICANT NAMED ON THIS REPORT ~ TuST BY 1TEM NUMBER THE ‘DISQUALIFYING OEFECTS 

MEETS THE REQUIREMENTS FOR DOES NOT MEET THE REQUIRE- 

A THIRD-CLASS MEDICAL CERTIF- MENTS FOR A THIRO-CLASS 

ICATE FOR AIRMEN MEDICAL CERTIFICATE FOR AIRMEN 





MEDICAL EXAMINER'S DECLARATION: | hereby certify that | personally examined the 
named on this medical examination report, and that this report and any attachment embodies 
my findings completely and correctly 





SIGNATURE. OF MEDICAL EXAMINER) 


NOTICE TO EXAMINER--DO NOT RELEASE THIS REPORT TO THE APPLICANT. Forward this report together with the duplicate of any medical cer- 
tificate issued and any other attachments within 48 hours of the examination to the CAA Medical Office named in your instructions. 
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Mr. Harrranrr. You will note that all instructions necessary are 
included on the form itself. 

It has been reported to us that Dr. Goddard and other employees 
of the FAA Bureau of Aviation Medicine have traveled to many 
parts of the country to speak to medical groups in support of the 
FAA policy of requiring designated examiners for all pilot physicals. 
Our members have reported that much of the support that has been 
rallied by this campaign—at Government expense—has been on the 
basis of statements by FAA medicos that many of the existing physi- 
cals have been given by chiropractors, naturopaths, and other non- 
medical “doctors.” Surely, it must have occurred to General Quesada, 
before he mentioned this in his testimony, that he has the power to 
place into effect a simple cure for this by merely making a minor 
change in the regulations so as to require the examinations by a 
doctor of medicine or the graduate of a recognized medical school. 

Yet, the FAA has seen fit to install sweeping regulations that would 
require a whole new bureau to administer. Mr. Pyle indicated that 
they cannot control the program without enough people to staff 
their new bureau, but did he really justify the need for their brand 
of control? The chart which we have already spoken of, clearly 
shows that the accident rate was dropping for several years before 
the FAA and Dr. Goddard’s program came into being. This might 
even be construed as vindication for the chiropr actors and naturo- 
paths, if they have been giving the physical examinations, as Mr. 
Quesada stated. Seriously, the accident rate only emphasizes the 
fact that this is not a problem of safety, but one of Government 
administration. 

Gentlemen, we have shown, I believe, that there is no necessity for 
making more stringent medical examinations. In fact, there is ample 
evidence of suggesting further relaxation of present standards. 
Should any of you have any doubt in your mind regarding the compe- 
tence of your family doctor in performing this examinat ion, in follow- 
ing the instructions on this form, just handed to you, I suggest that 
you call upon any family physician of your own choosing “and put 
the question to that physician, even though you may run the risk 
of insulting him in questioning his ability to perform so simple a 
task. 

We have a number of competent medical men among AOPA mem- 
bers, too. Here are a few of their comments: 

Letter to AOPA from Capt. Neil D. Martin, U.S. Air Force (Medi- 
cal Corp), Holloman Air Force Base, N. Mex., dated January 28, 
1960: 


Iam most concerned about the recent attempts by the FAA to force even third- 
class medical examinations into the hands of “designated medical examiners.” 
I have been an Air Force flight surgeon now for almost 3 years and our 
experiences with the FAA have been anything but satisfactory. It is my firm 
conviction that any doctor of medicine can give a medical examination and 
ean follow the few simple rules which accompany the standard FAA medical 
form. The position taken by the FAA that special training and repeated indoc- 
trination courses are required before an M.D. can medically qualify an examinee 
for a private pilot’s license is so absurd as to appear ludicrous, and it repre- 
sents another effort by this blooming autocratic Federal bureaucracy to even 
further expand its influence. 

Another fact, FAA refuses to accept physicals done by use on certain assigned 
civilians because we flight surgeons are not “qualified medical examiners.” I 
mentioned this only to point out the inconsistency in the statement by FAA that 
“special training’ is needed before a M.D. can give a flight physical. 
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From a letter to AMA from Dr. Leo J. Hartnett, Clayton, Mo., 
dated February 4, 1960, copy of which was furnished AOPA: 


I served as a flight surgeon on active duty with the Navy in World War II, 
receiving primary training at Pensacola Naval Air Station under IIS, School of 
Aviation Medicine, class of 1934. I have continued my interest in private 
aviation. To date I have logged 1,000 hours for business and professional 
purposes, covering all points north, south, east, and west. My present air- 
eraft is a Beechcraft Bonanza. I maintain contact with all classes of pilots. 

I am opposed to the FAA ruling limiting third-class medical examinations 
to FAA designated physicians. 


From a letter to the AMA from Dr. Edward A. Fitch, Houston, 
Tex., a copy was sent to AOPA: 


There are many arguments from the pilot’s standpoint against this 59-2 with 
which I am sure you are familiar. However, being a pilot-physician, I wish to 
point out one other point. There is no special training required to certificate a 
pilot with a private license. He is automatically, by virtue of the authority of 
the license, prohibited from performing certain aircraft maneuvers and manipu- 
lations which would logically require specialized medical examination. There- 
fore, this is nothing but a sterling example of socialization by the Federal 
Government of medicine. 


From a letter to the AMA from Dr. Elwin E. Stanfield, Fayette- 
ville, N.C., a copy was sent of AOPA : 


As a former Air Force aviation medical examiner and a private pilot for the 
past 8 years, I cannot see valid reason for the recent FAA proposal that third- 
class medical examinations be performed by designated FAA examiners. These 
examinations, as in the past, can and should be performed by the pilot’s family 
physician. Not only is it an inconvenience for a private pilot to seek out one of 
the relatively few designated examiners, but I feel that in most instances the 
family physician is in a substantially better position to judge a pilot’s fitness to 
fly, both from the psychological standpoint and from his knowledge of the 
pilot’s past medical history. 


Mr. Mureuy. Did that organization testify in favor of this rule 
at the open hearing ? 

Mr. Harrranrr. We have testimony that gives the entire lineup 
in just a minute here as to where each organization did testify, Mr. 
Murphy. 

A letter from Dr. W. B. Goddard, not to be confused with the Air 
Surgeon, Dr. Goddard, to AMA: 


I would like you to send this letter to the proper person or committee within 
the American Medical Association. It is regarding the AMA’s endorsement of 
the Federal Aviation authorities’ draft release advising the use of designated 
examiners only for third-class medical examinations for pilots. 

I am a physician, a licensed pilot; and during my tour with the Air Force, 
1951-53, was an aviation medical examiner completing the 3-months basic course 
at the School of Aviation Medicine, Randolph Air Force Base. 

The AMA has been sold a bill of goods by the FAA, and I would like to 
strongly protest its endorsement of this draft release. The examinations in 
question are not of a highly technical nature and are quite straightforward. The 
only test outside the daily activities of the general physician consists of a visual 
acuity test with a standard Snellen chart, the measurement of the patient’s abil- 
ity to understand the whispered voice, and the measurement of blood pressure 
and pulse 2 minutes after exercise. It does not include tests for color blindness, 
though these can be done by purchasing a simple set of charts. It does not in- 
clude a test for depth perception, nor dves it include any fancy tests of reaction 
time. 

Certainly the pilot’s personal physician will know more about him than a 
designated examiner who does not happen to be the pilot’s regular physician. 

It is the feeling of many of us that this draft release is not actually in the 
interest of safety but is a form of harassment of the pilot and business pilot. 
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A letter from Dr. Curtis W. Caine, Jackson, Miss., to AMA. 

Word has reached me that the American Medical Association has taken the 
stand in favor of FAA draft proposal 59-2 which would restrict issuance of class 
3 medical certificates to FAA designated examiners. 

I am a member of AMA, a fellow of the AMA, a member of the Flying 
Physicians Association, a member of the Aircraft Owners and Pilots Association, 
and many other scientific organizations interested in this proposed regulation. 
Being a physician and a pilot, I can see the issues as a citizen, a physician, 
and a pilot. 

On all counts I am opposed to 59-2 for the same reasons I was opposed to 
59-1, to wit: (1) Unnecessary bureaucratic Government control, (2) unneces- 
sary restriction of medical entity by nonmedical laymen, (3) inconclusive argu- 
ments in favor of the proposal, (4) no documented evidence of the need for 
such regulations. 

At the annual clinical session of the Flying Physicians Association in Wagoner, 
Okla., in September 1959 Dr. Goddard, Medical Director of the FAA, faithfully 
promised that hearings would be held on 59-1 and that many changes which 
we recommended would be made. Almost immediately thereafter, 59-1 was 
incorporated in the regulations without the hearings or changes promised, 


As I have said, this constant running fight with the aeromedical 
specialists is not new. We have been through this whole merry-go- 
round in the past. Once before the Government managed to build a 
medical empire through the device of the medical examiner system. 
In 1945, using the effective appeal channel we had with CAB, a lib- 
eralization in the regulations was achieved which has stood the test 
of time. I have already pointed out in a graph that since 1945 the 
trend on aviation accidents has been constantly downward. 

Dr. Edward P. Warner, former chairman of the CAB and later 
president of the International Civil Aviation Organization, summed 
up the matter in this way: 

On the basis of public opinion voiced to the Board during 1944 and on re- 
sulting reforms drawn up here in Washington this year—1945—will see the 
private U.S. pilot freed once for all from old-time regulatory redtape in all 
departments. Medical reqirements, perhaps one of the most flagrant offenders 
and certainly subject to the most sustained protests from pilots, typify the 
way the changes are being made and how they came about. 

You have heard Government spokesmen say a number of times 
here that we in aviation actually do have an appeal from actions of 
the FAA. It is in this aeromedical field that we find one of the 
better examples of the “fairness and objectivity” of the kind of appeal 
you get. First, the FAA announced that they intended to outlaw the 
family doctor and require designated sapbieel examiners even for the 
third-class medical. In their “justification” for this decision they said 
(1) the family physician is not doing this job and must be replaced 
by a specially qualified doctor, and (2) that the only reason we have 
been using family doctors at all is because of a wartime shortage. 

AOPA disagrees emphatically with No. 1, and we are astonished 
that the American Medical Association has permitted its name to be 
associated with such a contention. No. 2 was shown to be a deliberate 
falsehood in testimony before this committee on January 12, and I 
think again today. 

So, again, AOPA and a number of others asked FAA for a public 
hearing. This time it was granted, a date was set, then reset for 
February 11 so as not to conflict with these Senate hearings. Pre- 
sumably, the granting of a public hearing would at least indicate 
that the matter is in abeyance, until a fair, impartial, objective 
evaluation can be made. 











REVIEW OF THE FEDERAL AVIATION ACT 1217 


Yet, on January 12, Dr. Goddard also testified before this committee 
that his new ruling on this matter—at that time a month aw ay from 

this public he: aring—would go into effect on July 1. The hearing was 
held February 11. How fair a hearing this was, in our opinion, is 
described in material we subsequently published. I wish to submit 
copies for this record. 

Mr. Mureny. Dr. Goddard was 15 days off. 

Mr. Harrranrt. Is this all right to submit this for the record, the 
report of the hearing ¢ 

Senator Monroney. Yes. 

(The document follows :) 





[From the AOPA Pilot, March 1960] 
FAA Howps A HEARING 


Proposal to eliminate family physician from third-class certificate medical 
examinations draws fire from industry and reveals split in American Medical 
Association. Monroney subcommittee takes breather from Aviation Act 
review. 

(By Charles P. Miller, AOPA 128806) 


There was a pause last month in a Senate subecommittee’s review of the opera- 
tion of the Federal Aviation Act of 1958 during its first year, but there was no 
lull in the opportunity to observe operations of the Federal Aviation Agency 
under the new law. 

The FAA held a public hearing—its first in 14 months’ operation—on a pro- 
posed rulemaking. 

Up for discussion was FAA’s draft release 59-2, which would require all exam- 
inations for third-class certificates to be made by FAA-designated medical exam- 
iners. The term discussion is used rather loosely here. Only the witnesses 
offered evidence. The Government Agency’s justification for its move to take 
away from the family doctor the right to make these examinations was limited to 
its brief allegations printed months ago in the thinly circulated, official Federal 
Register. 

{A frequent complaint heard by Senator A. S. Mike Monroney’s subcommittee 
earlier in the month, when that group’s hearings were going full swing, was that 
the FAA was prone to make rules in the name of safety without showing there 
was a need for more restrictive rules.—Ed. ] 

Four significant facts were developed at FAA’s public hearing on medical 
examiners: 

1. There is little support for the proposal to limit medical examinations for 
third-class certificates to FAA-designated physicians outside of FAA and a 
small segment of the medical profession. 

2. FAA’s claim that eliminating the family physicians from making these 
examinations will merely restore a practice abandoned during World War II 
because of a shortage of doctors has been discredited. 

3. Endorsement of the designated-examiner proposal by the all-powerful 
American Medical Association was made without the knowledge or advice of 
many of its members who fly, and without its thousands of family doctors fully 
realizing the principles involved in their association’s action. 

4. Demand for the regulation seems to be based upon an administrative need 
within FAA rather than upon the needs of safety in the air. 

The precedent-setting public hearing held by the FAA took place while the 
Aviation Subcommittee of the Senate Interstate and Foreign Commerce 
Committee took a breather and started hearings on another bill, a meas- 
ure which would provide for Government-guaranteed loans to certain air carriers 
for the purchase of cargo aircraft. Before its recess on January 28 for an in- 
definite period, the subcommittee had heard testimony on three of the five items 
it had placed on the agenda for the hearings. They were: (1) aviation safety, 
(2) air traffic control and (3) airspace management. The two remaining items 
are: (1) pilot qualification and certification and (2) military participation in 
the Federal Aviation Agency. Just when the Senate hearings will be resumed 
was one of the more popular guessing games in aviation circles as February 
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drew to a close, but there were indications that official scrutiny of the working of 
the act and FAA might be resumed shortly after March 1. 

The hearings, however, remained alive in the minds of the thousands affected 
by the act. Many hundreds were letting their Senators and Representatives 
know what they thought about the situation. Letters by the dozens were being 
received daily by AOPA and other associations in the aviation industry. Gen- 
uine concern over the operation of the act was expressed by most of the air- 
plane owners and pilots who wrote to AOPA. Although many of the letters 
praised the constructive things the FAA is doing in aviation, a note of appre- 
hension was contained in practically all of them. This apprehension stemmed 
from the fear that somewhere up and down the line the pilot was losing his in- 
dividual rights unnecessarily and without recourse to an equitable system of 
appeals. 

AOPA continued to press for revisions in the Aviation Act; revisions that 
would insure the restoration of a system of checks and balances in the handling 
of civil aviation affairs by the Federal Government, thereby protecting the rights 
of the individual (February Pilot). 

AOPA’s three-point program first presented to the Senate Aviation Subcom- 
mittee by AOPA President J. B. Hartranft, Jr., on January 15, calls for amend- 
ments to the law in order to: (1) permit the Civil Aeronautics Board to review 
FAA rules, regulations, and orders, (2) allow the CAB to act upon appeals from 
civil penalties (fines) which now can be appealed only to the Federal courts, 
and (3) greater participation of industry in the formulation of air rules and 
regulations. 

Victor J. Kayne, AOPA’s air traffic control specialist, and Robert G. Armstrong, 
AOPA Government liaison, in presenting the association's case in the air traffic 
control and airspace management fields, added to AOPA’s strong plea for justice 
for the men and women who fly airplanes for business and pleasure. [See “On 
the Airways,” beginning on p. 72.—Ed.] The association was prepared to again 
stress this theme when the Senate hearings were resumed. 

FAA’s medical hearing was held in the Agency’s seventh-floor conference room, 
where not too long ago convalescing patients at Washington’s Emergency Hos- 
pital basked in the sunshine amid peace and quiet—FAA’s headquarters now 
occupy the old hospital building. There was warm sunshine streaming through 
the broad windows of the solarium on February 11, but there was little peace 
and quiet. Tempers flared, the presiding officers—there were two of them: 
Civil Air Surgeon James L. Goddard and Sherman O. Morris of the FAA General 
Counsel's staff—figuratively banged the gavel and a parade of witnesses testified 
there was no real need for amending the civil air regulations as FAA proposed 
to do. 

When the hearing ended the witness tally stood as follows: Against the pro- 
posal, 11 witnesses; for the proposal, 3; against the proposal in its present 
form, 1. 

Testimony of the three leading witnesses for eliminating the family doctor 
from the third-class medical examination field was considered excellent material 
for the opposition by many observers, who saw in their testimony a plea for the 
return of supermen to the cockpits of all airplanes. These witnesses were Dr. 
Neal Baxter, Bloomington, Ind., president of the Civil Aviation Medical Asso- 
‘jation, an organization made up largely of FAA-designated medical examiners; 
Dr. Herbert F. Fenwick, Chicago, Ill., who described himself as medical con- 
sultant to several major airlines and the Air Line Pilots Association: and Dr. 
Ludwig G. Lederer, Washington, D.C., airline medical director, president of the 
Aerospace Medical Association and a member of AMA’s Aviation Committee. 
Dr. Hugh H. Hussey, Washington, D.C., dean of Georgetown University’s School 
of Medicine and a member of the board of trustees of the American Medical 
Association, appeared to read AMA’s approval of draft release 59-2. 

Dr. Charles M. Starr, North Hollywood, Calif., president of the Flying Physi- 
cians Association, said that his organization was against the proposal in its 
present form but favored FAA designation provided the designated examiners 
were either pilot-physicians or former flight surgeons as far as possible. He 
indicated FPA was opposed to automatic disqualification of applicants for cer- 
tifieates ana went on record as opposing mandatory denial of certiiicates at 
certain ages. 

“It is our considered opinion that each applicant must be examined and 
evaluated on an individual basis,” Dr. Starr stated at the FAA hearing. 

Lined up against the proposal with strong statements for the record were 
AOPA, Utility Airplane Council of the Aerospace Industries Association, Na- 
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tional Association of State Aviation Officials, Department of Aeronautics of the 
State of Minnesota, National Business Aircraft Association, National Aviation 
Trades Association, National Flying Farmers Association, American Academy 
of General Practice, National Pilots Association, and two individuals, John H. 
Geisse, Washington, D.C., who was an official of the Civil Aeronautics Adminis- 
tration back in 1945 when the ranks of examiners were opened to all qualified 
physicians, and Dr. Sydney Smith, Bradenton, Fla., member of the Flying 
Physicians Association, consultant to the U.S. Air Force as a reserve officer 
(lieutenant colonel) in thoracic, cardiovascular, and general surgery. 

Merrill Armour, AOPA’s Washington counsel, in his testimony expressed doubt 
that the FAA public hearing would accomplish any useful purpose. 

“This hearing has ostensibly been called for the purpose of determining 
whether the FAA will adopt a regulation requiring that all medical eertificates 
be issued by medical examiners appointed or designated by the FAA,” he said. 
“Actually, the hearing will serve no such purpose. The FAA has already deter- 
mined what it is going to do and is merely giving those who want to protest 
an opportunity to make their protests. * * * 

“To demonstrate conclusively how much of a farce this hearing is, and how 
far the FAA has departed from generally accepted standards of procedure in 
these matters, I quote from the testimony given before the Aviation Subcommit- 
tee of the Interstate and Foreign Commerce Committee of the Senate, conducted 
by Senator Monroney. This is a question (asked) of Dr. Goddard: 

“Senator SMATHERS. Doctor, it seems to me, hearing it just lately here, the 
point is whether or not you set up a procedure whereby any doctor who wishes 
to qualify to give pilots examinations can qualify. Now when do you expect to 
get that particular procedure in operation?” 

“Dr. Gopparp. This procedure should be in operation by July 1 of this year. 
(The italics are ours.—Editor. ) 

“Senator SMATHERS. I guess you would say, would you not, that the procedure 
will not be of such a character that any qualified doctor who wanted to qualify 
could not qualify? In other words, you are not going to have it so geared that 
it would eliminate ordinary doctors? 

“Dr. GoppARD. No, sir; it has never been our intention to eliminate the family 
physician. I, myself, was a family physician.” 

In an opening statement at the February 11 hearing, the Civil Air Surgeon 
outlined FAA’s purpose in proposing that all pilots be examined by FAA- 
designees. He said: 

“In order to have a better understanding of the proposed rule, I wish to point 
out that it is designated to accomplish the following needed improvements in the 
administration of the Agency’s medical certification program. 

“1. To maintain a group of medical examiners who are clearly responsive to 
the needs of public safety in the performance of examinations and the issuance 
of medical certificates to airmen. 

“2. To permit the administration of training programs to maintain the qual- 
ity of performance of medical examiners and to permit the dissemination of 
special instructions pertaining to the needs of civil aviation. 

“3. To bring into the program those physicians who have the professional 
qualifications and a demonstrated interest in the medical certification field. 

“4. This would permit the designation of any qualified physician who, by his 
application, has demonstrated interest in the program.” 

Despite the apparent futility of presenting evidence—if it has already been 
decided that the FAA-designated examiner program will go into effect about 
July 1—AOPA’s spokesman offered copies of letters sent to AOPA and Dr. B. 
Dixon Holland of the American Medical Association, Chicago, Ill., by physi- 
cians—most of whom protested AMA’s endorsement of 59-2. 

Excerpts of some of these letters follow: 

To Dr. Holland from Dr. Richard Schoonover (AOPA 179865), Bloomfield, 
Towa: “I was in Dallas for the clinical meeting in December, one of an appre- 
ciable number of M.D. pilots who flew their own planes there, and had I been 
informed in advance of this particular meeting, I certainly would have attended 
that meeting. It is apparent from your letter, and from the reaction of other 
competent groups, that only one group of ‘competent authorities’ presented evi- 
dence before the committee [considering the AMA endorsement of 59-2] * * *, 
I frankly do not feel that the action of the committee of the AMA in Dallas is 
representative of the thinking of any segment of the practitioners who could be 
around to combat the Federal legislation alluded to * * *,” 
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To AMA from Dr. L. D. Bonar (AOPA 508), member of the Flying Physicians 
Association and of the Aviation Commission of the city of Mansfield, Ohio, “I 
should like to protest this stand of the American Medical Association [supporting 
59-2]. * * * Discussion and action by the Flying Physicians Association at the 
last two annual meetings have indicated that the great majority of members 
of this association do not favor designated examiners for this third-class type 
of certificate because it has never been shown by the CAA and now the FAA 
that any accident involving this class of pilot has ever been caused by any pre- 
dictable incapacity. * * * I should like to see the American Medical Associa- 
tion not support this draft proposal 59-2 in its present form and insist that any 
physician holding the degree of medical doctor may examine persons for the 
third-class medical certificate.” 

To AOPA from Dr. Jack G. Jordan (AOPA 109282), Floydada, Tex., member 
AMA, Flying Physicians Association and fellow, American College of Surgeons: 
“Instead of making the physical examinations more strict it seems to me that they 
should be less strict. In fact, I can see no reason why anyone with an automobile 
driver’s license should not be allowed to fly. I have been associated with flying 
for about 18 years and I can recall no incident where the pilot’s physical condi- 
tion caused or contributed to an accident.” 

To AOPA from Dr. Donald W. Johnson (AOPA 61806) Needles, Calif., FPA 
member: “Applicant for medical certificate for private pilots shouid be allowed to 
choose his examining physician.” [Dr. Johnson also wrote to AMA, asking that 
association to ‘exert its influence against the limitation of the third-class medical 
certificate to a favored group of appointee physicians.” He told AMA that the 
examination was “time consuming and tedious, but it is simple and well within 
the capabilities of any fourth year medical student or intern.’’—Editor. ] 

To Dr. Holland, AMA, from Dr. Dale Groom (AOPA 94813), Charleston, S.C., 
president, Flying Physicians Association of South Carolina: “As a physician 
and longtime pilot myself, I am interested in why the AMA has taken this stand 
{endorsing 59-2], just whose decision was it, and whether in doing so the 
more than 1,500 members of the Flying Physicians Association were con- 
sulted. * * * An official endorsement by the American Medical Association 
might well carry considerable weight and certainly it should be very carefully 
considered and even referred to some interested pilot members before being an- 
nounced as policy.” 

To AMA from Dr. R. E. Kunkel (AOPA 176651), Thermopolis, Wyo. : “Medical 
examinations of this type are mandatory under FAA regulations and advisable 
from a medical viewpoint. They are ‘third class’ only in an arbitrary categori- 
zation. For some years family doctors across the country have done a first- 
class job in this respect, certainly their qualifications are entirely adequate, as 
witness the even more complicated and more numerous insurance exams similarly 
handled by general physicians, designated usually by virtue of licensure alone. 
To force thousands of private and student pilots to seek these exams in the office 
of the relatively few designated examiners would seem to work an arbitrary and 
unnecessary hardship on them and to provide an unwarranted slur on the capabili- 
ties of this country’s general physicians.” 

To AMA from Dr, Elwin E. Stanfield (AOPA 92817), Fayetteville, N.C., former 
USAF aviation medical examiner: “I cannot see any valid reason for the recent 
FAA proposal that third-class medical examinations be performed by designated 
FAA examiners. These examinations, as in the past, can and should be performed 
by the pilot’s family physician. * * * I would strongly recommend that AMA’s 
Committee on Aviation take a stand against this change.” 

To AMA from Dr. Curtis W. Caine (AOPA 166105), Jackson, Miss. (member of 
FPA as well as AMA): “Being a physician and a pilot, I can see the issues as a 
citizen, a physician, and a pilot. An all counts, I am opposed to 59-2 for the same 
reasons I was opposed to 59-1, to wit: (1) unnecessary bureaucratic Government 
control, (2) unnecessary restriction of a medical entity by nonmedical laymen, 
(3) inconclusive arguments in favor of the proposal, (4) no documented evidence 
of the need for such regulations. * * * I am opposed to 59-1 and 59-2 as blanket 
restrictions. And I am further opposed to arbitrary authority under which one 
man is judge, jury, and executioner without right of appeal and by which deci- 
sions are made, sound advice to the contrary notwithstanding. This logically 
calls for revision of the statute which created the FAA so as to eliminate dicta- 
torial control and provide for redress of grievances.” 

One of the physicians heard at the FAA public hearing, Dr. Sidney Smith, 
Bradenton, Fla., appeared to disassociate himself from the AMA position. 











REVIEW OF THE FEDERAL AVIATION ACT 1221 


“T am here officially with the Flying Physicians Association, but what I am 
about to say is strictly a personal statement and has nothing to do with the 
Flying Physicians Association,” Dr. Smith said. “Dr. Orr is a personal friend 
of mine, he is president of the American Medical Association. I asked [him] 
about this particular statement of the official position of the AMA. He was 
not aware of all the ramifications of his various subcommittees. 

“Tt is quite true that, as Dr. Hussey states, we are bound as an organization 
to adopt a position as recommended by the board of delegates. However, the 
members of the AMA and the members who are flying physicians were not aware 
of the action taken by the committee. There are many doctors who do not 
want to be tarred with the same brush that has been proposed by Dr. Hussey 
and his board of delegates report of the official position of the AMA.” 

An effective case for the family doctor was made by Dr. Malcolm Phelps 
(AOPA 206), a practicing physician of El Reno, Okla., and a member of both 
FPA and AMA. He appeared at the hearing as the spoqesman for the American 
Academy of General Practice, the second largest medical organization in the 
country; it is made up of about 27,000 family physicians. 

“The family physician is in a much better position to know the background, 
the temperament, the history, and the emotional stability of his patient—much 
better than any designated examiner ever could,” he said. “Therefore, the 
family physician is in a most accurate position to make a careful evaluation of 
his patient, and I assure you that he is just as interested in preventing his 
patient, or his friends, from having an accident, as any designated examiner 
could be. He probably would be mores trict with him than a designated exam- 
iner would be. * * * 

“Some of the designated examiners who I know leave much of their exam- 
inations to their office girl or one of their technicians. The family physician does 
not do this. He conducts most of the examinations himself. 

“T would like to ask those who propose the change, particularly Dr. Baxter, 
who has made a very nice presentation for his small group of people, just what 
methods he would suggest, or that he uses, to predict accidents, physicial acci- 
dents, which may occur to a pilot. * * * <A good physical examination can be 
done by a conscientious physician and i resent the indictment made by some of 
my colleagues that cast reflections on doctors generally in this country.” 

Dr. Phelps pointed out that in one segment of private industry, at least, the 
practice of allowing physical examinations to be made only by designated doc- 
tors was being abandoned. While he is a division surgeon and examiner for 
the Rock Island Railroad, employees of that company may go to any physician 
for a required physical examination, he said. 

On the other side of the controversy, Dr. Baxter—who strongly supported the 
FAA plan to limit examinations to FAA-designated physicians in behalf of an 
organization comprising FAA’s currently designated medical examiners—advo- 
cated special training for the select group the Civil Air Surgeon would designate 
to pass upon pilots’ physical qualifications for certificates. 

“Draft release 59-2 provides a much-needed regulation requiring that medical 
examinations for all classes of pilots be performed by examiners designated by 
the Civil Air Surgeon,” the president of Civil Aviation Medical Association said 
“The regulation brings together the well-trained, properly instructed medical 
examiner and the airman in a setting which will insure proper physical assess- 
ment of the airman. * * *” 

Dr. Baxter said no person should be allowed to fly an airplane who was not 
“physically and emotionally able to fly an airplane safely.” He added: 

“It is our belief that designations should be given only to those doctors who are 
qualified in aviation medicine or who can demonstrate an active interest in the 
subject, and who are asked to undergo regular training periods and to follow 
instruction manuals. An individual who obtains his doctor of medicine degree, 
however well trained, cannot be expected to assess the applicant’s physical quali- 
fications for piloting an aircraft or for other airman duties without specific 
instruction.” 

He stated that obtaining the specialized instruction was expensive and that 
and incentive was needed to insure participation in training programs. 

“The incentive to participate actively in training courses can be made much 
stronger and more widespread by making the requirement for participation 
apply to all examiners, by limiting examiner coverage to a number that would 
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provide the greatest number of examinations possible for each examiner, and to 
broaden the examiner’s opportunity to apply the knowledge of aviation medicine 
he has gained. * * * 

“The one act that would do more than all others to instill a feeling of confi- 
dence among the designated examiners to the importance of our work would be 
the discontinuance of undesignated examiners who as a group are uncontrolled, 
unsupervised, and untrained.” [Again, the italics are ours.—Editor. ] 

Another rather startling statement made by Dr. Baxter was: 

“When the matter of physician responsibility to patient is weighed against 
physician responsibility to the public, there must be adequate schooling and FAA 
support in the latter to insure that it will prevail—and this can only be done 
through a system of designated examiners.” 

The doctor, in answer to a question, said he thought a designated examiner 
should take a special training course at least once every 2 years. He indicated 
that those courses should be taken at one of the three universities offering a 
postgraduate course in aviation medicine—State University of Iowa, Harvard, 
or the University of Southern California—or the Air Force Medical School at 
Brooks Field, San Antonio, Tex. 

Questioners attempted to elicit from Dr. Baxter his reasons for believing that 
the private pilot should be required to meet the high physical standards required 
of jet pilots, military pilots, and commercial pilots. 

“T consider any pilot a pilot if he is going to be in the air,” he explained. 

Dr. Ludwig G. Lederer, president of the Aerospace Medical Association, always 
had opposed airman’s medical examinations being made by other than designated 
examiners. He explained that components of his organization included the 
Airline Medical Directors Association, Civil Aviation Medical Association, the 
Space Medicine Branch and ‘the large number of medical officers of all of the 
military working in aviation medicine.” In view of the composition of his 
organization, a question submitted by William K. Lawton, executive director of 
the National Business Aircraft Association, asked how the Aerospace Medical 
Association “presumes to speak on a subject—third-class medical examinations— 
a procedure not in your normal field of practice and which has been in the field 
of the general practitioner?” 

Dr. Lederer answered that his organization was predominantly civilian in 
nature and its members performed all three classes of examinations. 

He endorsed wholeheartedly the FAA proposal and commended the civil air 
surgeon’s office for making it. Here are the Aerospace Medical Association’s 
recommendations as standards for selecting all FAA examiners and maintaining 
efficiency : 

“1. Proficiency can be recognized by (a) Board certification in aviation medi- 
cine or a related specialty, or (6) meet proficiency standards set by the civil air 
surgeon, by examination, demonstrated experience or other means approved by 
the civil air surgeon. 

“2. Maintenance of proficiency. To be met under those standards determined 
by the civil air surgeon such as through FAA supervision, or continuation train- 
ing conducted by a professional aviation association, educational institutions, 
special FAA courses, or other means.” 

He gave what he called the hard-core requirements for a satisfactory medical 
examination system. This hard core called for (1) the review of the medical 
examiner’s qualification, equipment, and facilities; (2) careful supervision of the 
designees and (3) making available to the civil air surgeon and regional surgeons 
the means necessary to accomplish this supervision. He said there should be 
some incentive given by the FAA “in the way of payment of tuition and travel 
costs, and perhaps per diem reimbursement to these designated physicians who 
desire to improve their abilities in the present-day knowledge of aerospace 
medicine.” 

Much of the industry’s opposition to the FAA proposal centered around the 
trend toward aerospace medical requirements for pilots who want only to fly 
their own airplanes for business and pleasure. The solid front the general avia- 
tion industry presented against 59-2 contended that the general practitioner was 
an honest person and was doing a good job in performing FAA examinations. 
The industry also charged that the move was designed primarily to help FAA 
with its household tasks rather than to promote the requirements of safety. 

Joseph T. Geuting, Jr., manager of the Utility Airplane Council of the Aero- 
spacé Industries Association, cited the phenomenal growth of general aviation 
and the contribution it was making to the economy of the Nation: “Nothing 
should be done to, in any degree, hinder this growth, so long as minimum require- 
ments of safety are maintained. In our opinion the existing provision for 
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granting a class III medical certificate meets this basic test. Regarding the 
qualifications of the examining physician, Geuting said: “If the examining 
physician is a ‘competent licensed physician’ we cannot see why he would require 
a special supervision and instruction. We also find it hard to believe that in a 
profession which is governed by such a strict code of ethics, as is the medical 
profession that improper examinations would be given.” 

K. V. Brugh, Jr., Greensboro, N.C., president of National Aviation Trades 
Association, also expressed confidence in the general practitioner and his group’s 
“strong” opposition to 59-2. 

“We see no need for such a restrictive step,” he said. “The applicants con- 
cerned * * * are nonprofessional pilots who fly for business and pleasure without 
any sort of remuneration. They are not professionals with a responsibility to 
a fare-paying public. The accident record reveals no evidence to indicate that 
the physical condition of the pilot was a primary cause, or even a contributing 
cause, to any significant number of accidents. * * * If we want reasonably 
healthy men and women flying private aircraft, or even public ones for that mat- 
ter, we should make more and better use of the family physician who has more 
knowledge concerning the patient-applicant than any other medically qualified 
individual.” 

Dale Melver, commissioner of aeronautics of ‘the State of Minnesota, said 
enactment of 59-2 into a reguiation would impose a real hardship on many 
pilots in his State. There are only 50 FAA-designated medical examiners in the 
State although there are 4,281 doctors. He showed a map of the State showing 
the distribution of designated examiners in relation to the pilots found in the 
various counties. McIver read a resolution passed by the Minnesota Airport 
Operators Association opposing the FAA proposal. 

A. B. McMullen, executive director of the National Association of State Avi- 
ation Officials, said his organization strongly recommended that “any further 
action” on 59-2 be postponed until such time as sufficient designated medical 
examiners “can be recruited and appointed to conduct the thousands of airman 
examinations required each year.” He said it was the opinion of most avia- 
tion officials that limiting examinations to FAA-designated examiners “would not 
only restrict the development of aviation but in many cases would increase the 
number of student and private pilots who continue to fly even though they do 
not hold a current certificate. * * * We think your proposed amendments would 
increase this type of violation substantially.” 

NBAA’s executive director, William K. Lawton emphasized that the proposal 
appeared to be an FAA administrative problem rather than one of the public 
interest. “We have heard from Dr. Goddard, in his preliminary statement 
today, which indicates to me at least, and to others, I believe, that this problem 
has resulted from administration problems within the Agency. He has not 
mentioned any public need or necessity for this.” He described 59-2 as “preven- 
tative legislation” which he deplored: ‘““‘When an agency starts to base their pro- 
posals on preventative legislation, this policy can lead inescapably to unenforcible 
regulations.” 

Lawton withdrew his organization’s qualified approval of 59-2. 

“In view of what has transpired in the civil aviation community in relation- 
ship to the policies and administrative techniques of the FAA agency, we with- 
draw this letter to the Administrator in view of these recent developments in 
which the domination of civil aviation and the Federal Aviation Agency by the 
legalistic channels which have prevented free exchange of information between 
FAA and civil users prior to the notice of proposed rulemaking,” he announced. 

Kenneth C. Butler (AOPA 49949), Hutchinson, Minn., representing the Na- 
tional Flying Farmers Association said that enactment of 59-2 would discour- 
age aviation. “It will discourage prospective pilots from learning to fiy,’ he 
explained. He also stated a system which would limit medical examinations 
to those made by FAA-designated examiners would create an unnecessary hard- 
ship on many members of his organization, who would have to travel long 
distances for such examinations. 

sutler supported John Geisse’s statement that a shortage of doctors during 
World War II was not responsible for dropping the requirement thet class 3 
medicals be made by designated examiners. He charged that the civil air sur- 
geon, in supporting draft release 59-2 “had misquoted data” in stating to 
Butler and NFAA president that “designated doctors had always been used until 
World War II created a shortage of such doctors.” 

Geisse’s testimony removed any lingering doubts as to why the medical 
examiner rule was liberalized. 
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“I was present at the regional administrator’s conference in 1944 when Dr. 
Brimhall [then CAA’s director of research.—Editor], not the medical director, 
proposed the elimination of the requirement of a physical by a designated doc- 
tor for a private pilot certificate,” the former CAA official said. ‘The chief 
medical officer at the time, Dr. Stovall, opposed the change as vehemently as 
he could and predicted that it would result in a rash of accidents. As assistant 
to the administrator charged with the responsibility of promoting general avia- 
tion, I endorsed Dr. Brimhall’s proposal. It is my recollection that it was 
also endorsed by all of the regional directors and it was accepted by Adminis. 
trator T. P. Wright. I can assure you that the shortage of doctors during the 
war had nothing to do with this decision * * *.” 

All in all, it was an interesting day there in the solarium and there was con- 
siderable feeling among the spectators that further operations by the Congress 
are required before the convalescing Aviation Act becomes a healthy specimen. 

Mr, Harrranrr. AOPA does not question the need for aviation 
medicine specialization in such fields as airline operations and many 
phases of military and space flying. The aeromedical specialists can 
and do contribute much to these fields. But there is a tremendous gap 
between these highly skilled professional pilots, flying in complex 
environments of upper air, and the average man flying his own 
airplane. 

The constant discussion of “designated medical examiners,” and 
their supposedly superior qualifications for giving a routine physical 
examination to a private pilot, often leaves the impression that the 
FAA-designated examiner is the ultimate in medical objectivity, and 
that he and he alone can have a pronounced effect on general aviation’s 
safety record. 

Here, too, FAA’s medical experts are misleading you. Example— 
by no means remote—is the following, quoted from a recent letter to 
AOPA by a member holding a commercial pilot’s certificate, and hence 
required to have a second-class medical examination, which can only 
be given by a designated medical examiner: 

The two physicals I have received for the pilot’s certificate that I hold have 
been performed by the same doctor or his staff. I have said, “staff? because 
during the most recent examination the “appointed” examiner was in Europe 
and the actual examination was performed by his nurse, whom I consider most 
capable, though obviously not as competent as my family physician. Frankly, 
this seems to be a rather “loose” practice, even though my present certificate 
was signed—because of some prearrangement—by a doctor down the hall. 

The somewhat humorous side of this problem is that the nurse found out that 
I was deficient to brown colors while giving me the Ishihara color vision test. 
This resulted in a stipulation being placed on my second-class medical certificate 
reading, “This certificate is valid for 30 days from the date of examination shown 
hereon.” I was told that the flight surgeon in Fort Worth would contact me by 
letter advising the date and place of a possible flight test to determine if I could 
properly read light gun signals from control towers under actual flight conditions. 

I do not pretend to understand the necessity of a flight test, for a brown color 
deficiency, for I have never heard of any control tower anywhere using brown 
as one of the colors to control traffic. The Ishihara test revealed that I could see 
red and green without any difficulty. 


Mr. Murpny. Do you think this case indicates a need for inspectors 
to inspect the designated medical examiners, as Dr. Baxter told us? 

Mr. Harrranrt. I think this case and other evidence that has been 
placed before this committee indicates that the work of the designated 
examiner is not superior and in fact, may even be of lesser thorough- 
ness than that given by the family physician. 

Mr. Mourpxy. I think it was Dr. Baxter’s thesis that the designated 
medical examiner system could only work if there were inspectors to 
inspect these other inspectors. 
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Mr. Harrranrr. Well, at one time that system worked into a $3 
million boondoggle for the pilots of this country and there are many 
things about it which are certainly open to question. 

I have other testimony here to indicate, I think, that the selection 
of these doctors is also made with some thought in mind that each one 
is going to get a protected territory so that he can get a proper amount 
of fees coming in and they will not designate more than one because 
they want to see that the man gets all the traffic that can be channeled 
to him. 

I will bring that up in a few minutes here. 

During World War II, a very extensive study was made on the 
selection and training of pilots by the National Research Council with 
funds supplied by the Civil Aeronautics Administration. Two of 
these reports are of interest. They are included in the document PB 
50283 of the Office of Technical Services, Department of Commerce. 

Report No. 1 was entitled “Problems of Consistency Arising From 
CAA Medical Examinations.” 

This was a statistical study made on the basis of evidence found in 
the files of the CAA Medical Division on examinations made by 
designated examiners. The abstracts studied represent 18,400 cases 
who had a defect of any kind at 1 of their last 10 examinations, 

The figures show that there is a lack of consistency existing among 
designated examiners in performing physical examinations. This 
statistical study explodes one of the alleged references for burdening 
the private pilot with the designated medical examiner system. 

In the cases where an individual pilot obtained successive examina- 
tions from different designees, in the case of cardiovascular deficiencies, 
87 percent were found to have this deficiency by one examiner and not 
the other, and in the case of psychiatric deficiencies, 95 percent were 
found to have this deficiency by one and not the other. 

Mind you, this is with designated family physicians. 

Mr. Murpny. How could these ratios exist? Is it because these 
men are dealing with opinion instead of facts ? 

Mr. Harrranrt. I would not want to comment on that. I think 
the pertinent point is that the superiority of the designated medical 
system has just gone out of the window by the revelation of this re- 
port, in my opinion. 

Why these doctors are not coming up with consistent answers, I 
could not and would not be qualified to answer, Mr. Murphy. 

Senator Eneiz. Would you permit this comment, that it indicates 
that medicine is a rather inexact science? That is what I was talk- 
ing to one of these doctors about yesterday. They want to designate 
some doctors and give them special training, and yet they have no 
standards set up in their rules, so one time you would have one kind 
of examination and another time another, it seems to me. 

Mr. Harrranrt. Senator, it goes back to the point in the first place, 
Saat been no need for this establishment according to the safety 
record. 

No. 2, certainly there is nothing in the action of the designated 
examiners in the past that indicates they get any kind of a superior 
examination than they would from their family doctor, the reverse 
being true. 
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Mr. Murpnuy. I would like to ask Mr. Geisse a question, right here, 
if I may. 

Mr. Geisse, out of the abundance of your experience, over the 
years—let me ask, you are no longer associated now with any aviation 
group ¢ 

Mr. Geisse. No, I am not. 

Mr. Murrpuy. Now out of the abundance of your experience, with 
this medical problem, do you think it is wise to give doctors the 
absolute authority to say who shall fly and who sh: all not fly ? 

Mr. Grisse. No, I certainly do not. There is rather ample evidence 
that actual flight tes#s are sometimes better to determine a man’s 
ability to fly than any physical examination. That was borne out in 
the rather lengthy research program out at Ohio University in the 

matter of eyes. They tested! quite a group, a big group of students 
with various degrees of visual acuity and though they found that there 
was some difference in learning how to fly, actually that some of those 
with very, very poor eyesight bee ‘ame better than the average in the 
best. gr oups, so that the actual flying in many cases is better than the 
doctors’ tests. 

Now, one other thing. You were asking about this difference be- 
tween the findings of various designated doctors. This same report 
that was mentioned, I think also found out that there would be certain 
doctors who would concentrate on a particular kind of deficiency for 
which they would rule them out and another doctor would concentrate 
on some other kind. 

Mr. Murruy. Depending on his interest in the field of medicine ? 

Mr. Getsse. Depending on his interest. 

Mr. Murruy. In the field of medicine. 

Mr. Geiss. Yes, sir; they were designated doctors. 

Mr. Harrranrt. I think that report also indicated, did it not, Mr. 
Geisse, that the same people frequently would alternate back and 
forth between two separate medical situations on a given individual ? 

Mr. Grisse. Well, I did not examine it closely enough to find out, 
well, in fact, the ome did not state, I don’t believe, that they went 
back and forth between them. 

What they did actually compare was any two subsequent examina- 
tions of the same individual by different designees. 

Mr. Harrranrr. Glaring inadequacies exist in the geographical dis- 
tribution of FAA-designated medical examiners on the eve of the 
June 15 effective date of the new regulation. 

Incidentally, only yesterday did we get a copy of the Directory of 
Medical Examiners and tomorrow the regulation goes into effect. 

There is no possible way that this information can be gotten out to 
the pilots of this Nation. 

Mr. Murpuy. Does this record give a breakdown by State? 

Mr. Harrranrr. Yes, sir; that is why we asked for that extension 
and I think the denial of that extension, where there is so good and 
justified a reason as a further indication of the Se and capri- 
cious manner in which this whole matter had been handled. 

We now have pilots who will be grounded or forced to fly without 
a medical examination, which of course we hope they will not do. 

This is not unreasonable, this is harassment, in my opinion. 

AOPA and other civil aviation organizations repeatedly called this 
inadequacy to the attention of the Administrator during the months 
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the regulation was hanging fire but, as was the case with other telling 
arguments against the necessity for the restrictive rule, the warnings 
went unheeded. 

Mr. Chairman, we have already asked by letter of May 13, 1960, 
to this committee that the effective date of this regulation must in any 
case be postponed. I think the following will substantiate the urgent 
need for rescinding this regulation : 

AOPO is now in the process of completing a survey to determine 
the effect the new rule will have on our members in the various States. 
Letters were written to the State directors of aviation in all States 
where there are State agencies concerned with aviation. Many of 
those from whom we have heard see real hardship ahead for student 
and private pilots in their areas. 

The full impact of the scarcity of designated medical examiners 
will be felt in areas where the private airplane often makes the great- 
est contribution to the economy of the Nation. A good example is the 
State of Utah. H. W. Bement, director of the Utah Aeronautic ; 
Commission, in a letter to AOPA, dated May 19, 1960, said in part: 


There are 13 designated medical examiners in our State, as of May 18, 1960. 
Six of these 13 are in Salt Lake City. 

Examples of distances which some applicants must travel are as follows: 
There is one designated examiner in Price, Utah, but people from Blanding, 
where we have a very active aviation facility, must travel a round-trip distance 
of 384 miles to get to the nearest designated medical examiner. A person in 
Monticello must travel a total distance of 340 miles; in Moab, 230 miles. A 
person in Vernal, Utah, must travel clear to Salt Lake City and return, a dis- 
tance of 354 miles. Individuals at Hanksville must travel a total distance of 
¥22 miles. Even from some of our more populated areas, distances run ap- 
proximately 138, 92, 154, 140, 162, on up to the more extreme isolated areas of 
Utah as high as 350 miles. Designated doctors are located in Utah, outside 
of Salt Lake City: one at Cedar City, one at Filimore, two in Logan, one in 
Milford, one at Ogden, one at Price, and one at Provo. 

Now, I think a real good question would be, how can 13 doctors take care 
of nearly 8,000 pilots in our State? 

According to the American Medical Association, there are 945 licensed prac- 
ticing physicians in the State of Utah, plus approximately 255 which are em- 
ployed directly by the Federal Government. 

Personally, I feel very strongly about this regulation, and view it as one of 
the most fiagrant, military dictatorshiplike actions ever forced upon civil 
aviation. FAA may state, as they have in amendment 13 of the regulations of 
the Administrator, “The medical certificates issued to this class of airmen 
(III) have become progressively less meaningful and effective.” This I do 
not believe. Furthermore, this should be taken as a direct slap at the Nation’s 
competent licensed physicians * * *, 

All the FAA has to do is to keep on with this type of harassing, bureaucratic, 
empire-building tactics and many business aviation enthusiasts will give up 
in disgust. 

I certainly believe that the newly applicable regulation will work an un- 
reasonable hardship on pilots in our State. 


Here is the situation in the State of Alabama as appraised by Asa 
Rountree, Jr., State director of aeronautics, in a letter to AOPA, 
dated May 20, 1960: 


Attached herewith is a copy of the May issue of the Alabama Aviation News, 
with an item about how we feel about this situation. The Alabama Aviation 
News goes to over 3,000 pilots and aircraft owners in Alabama. 

We feel that this action by the FAA is unwarranted and will be a great 
detriment to private flying. We are going to ask Alabama pilots and aircraft 
owners to continue protests against it. 

We went through this deal before the war and it is most objectionable and 
burdensome. I feel that protests should continue until the FAA is forced 
to rescind this requirement. 
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This is the pertinent portion of the item in the May issue of the 
Alabama Aviation News referring to designated examiner 
examinations. 


In adopting this new regulation the FAA has totally disregarded the needs 
and convenience of private pilots and has acted in a most arbitrary, unreasonable 
manner. Here in Alabama we have aircraft based on more than 86 airports 
and pilots in more than 100 localities. Yet at the present time there are FAA 
medical examiners in less than 20 towns. 


The following letter, dated May 18, 1960, was received by AOPA 
from Mr. Curtis L. Cameron, chief, aviation safety, South Dakota 
Aeronautics Commission : 


The following is the information you requested in your letter of May 13 to 
Mr. L. V. Hanson, director : 

We have 17 designated medical examiners in South Dakota as of July 1959. 

Some student and private pilots will have as much as 110 miles to go to a 
designated medical examiner. The average will be 60-70 miles which is no 
doubt an inconvenience to the prospective pilots to travel that distance. 

South Dakota at the present time has 489 licensed M.D.’s in the State. 

The aeronautics commission feels that it is hardly necessary that a desig- 
nated medical examiner give a student or private pilot his class III medical 
examination. We have visited with several of our present designated examiners 
and they feel the regulation is unwarranted. We have about 3,000 pilots in 
the State, plus 200 new students each year * * *. The new regulations are 
coming so fast the pilots cannot keep up with them. We are sure it will keep 
many prospective student pilots from flying unless soineone personally takes 
them to a designated medical examiner. 

In response to your inquiry concerning class III airmen medical examinations, 
Wwe submit the following: 


The following letter, dated May 18, 1960, describes the situation in 
the State of North Dakota. Addressed to AOPA, it was written by 
Mr. Vernon H. Baltzer, assistant to the director, Aeronautics Com- 
mission of the State of North Dakota: 


In response to your inquiry concerning class III airmen medical examina- 
tions, we submit the following: 

The North Dakota Aeronautics Commission has opposed the move to have all 
class III medical examinations made by FAA designated physicians from the 
very inception of the proposal. Our contention was that the proposal would 
cause undue economic hardship because of the time and distance of travel in- 
volved. In many areas a round trip of 200 miles of travel will be necessary to 
secure the services of a designated examiner, the trip often costing more than the 
services. 

With 20 designated examiners located mostly in large cities it will have a 
deterring effect on student pilot applicants and also a greater lapse rate on 
private pilot medicals. 

At the present time we have approximately 400 active practicing physicians 
in North Dakota who can give the class III medicals under the old regulation. 

North Dakota had 1,655 licensed pilots, comprised of all classes of medicals in 
1959 which would give an average examiner caseload of 82% persons under the 
new regulation. 


These letters I have read describe typical conditions where hardships 
can be expected to result from the action of the Bureau of Aviation 
Medicine. But this maldistribution of designated examiners is not 
confined to the more sparsely settled areas just described. 

I shall not take the time of the committee but I can assure you of 
similar situations authenticated by State aeronautics directors cover- 
ing thickly populated States such as Illinois, Maryland, Vermont, 
New Hampshire, Minnesota, et cetera. 

These are on record in our office and if required we shall be glad 
to supplement this testimony with additional information concerning 
these and other States. 
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And here is a report from an airport operator in Bellingham, 
Wash., typical of many: 


For several years this area has suffered from the lack of authorized medical 
examiners. Each year the problem has increased to the situation as it now 
exists. It is not possible here to get an appointment for class 2 medicals under 
3 weeks * * *. 

Now in addition to class 2 medical examiners we have been unable to get 
medical forms for private pilots from the Seattle regional office of the FAA 
for 3 months. We have been repeatedly advised they will be forthcoming and 
to use the authorized examiners whom they claim have adequate supplies of 
the necessary forms. 


Incidentally, last Thursday, Senator Bartlett of Alaska asked Mr. 
A. C. Holder what a doctor would have to do to become designated. 
Mr. Holder was unable to answer the question. At this time, 1 would 
like to submit a list of requirements for designation as an FAA medi- 
cal examiner for the record. I am just advised they are conveniently 
sitting back on our desk. We will submit them, Mr. Chairman. 

Senator Monroney. All right. 


[Federal Aviation news release, published May 6, 1960, effective June 15, 1960] 
FAA To REQUIRE AVIATION MEDICAL EXAMINERS FOR CLASS 3 AIRMEN APPLICANTS 


Effective June 15, 1960, the Federal Aviation Agency will require all appli- 
cants for a student or private pilot (class 3) medical certificate to take their 
medical examinations solely from designated aviation medical examiners. 

The regulations currently require applicants for airline transport pilot (class 
I) and commercial pilot (class 2) medical certificates to be examined by desig- 
nated medical examiners. The change reestablishes the previous practice which 
required applicants for all three classes of airmen medical certificates to take 
their medical exams only from designated medical examiners. 

Before adopting the change, FAA provided information about the proposal 
to interested parties for comment and held a public hearing. All comments were 
carefully evaluated. The American Medical Association, Aerospace Medical 
Association, the Flying Physicians Association, the Civil Aviation Medical 
Association, and a majority of individual doctors who commented, supported 
the proposal. Opposition was registered by the Aircraft Owners and Pilots 
Association, other groups, some physicians, and private individuals. 

The regulation to require selected medical examiners to perform pilot medical 
examinations will enable the Agency to assure proper direction and maintain 
effective supervision of its aviation medical examiners. This was not possible 
under the existing procedure. 

The problem of maintaining effective liaison with the entire body of physicians 
permitted to issue medical certificates for student and private pilot appli- 
cants was revealed in an Agency survey. It showed that of the airmen examined 
by nondesignated examiners, 84 percent of those who did not meet the standards 
were nevertheless given certificates by the examining physicians. 

FAA now has approximately 2,000 designated medical examiners and over 25 
percent of the approximately 240,000 class 3 pilots currently select doctors 
from this group when seeking their medical examinations. Surveys indicated 
that these designated examiners, with rare exceptions, are so geographically 
located that there is a minimum inconvenience to student and private pilots 
in reporting for examination. The selection of additional examiners continues 
and will provide even more complete geographic coverage as future needs 
are identified. 

The Civil Air Surgeon has announced that he will welcome an application for 
designated from any physician who wishes to join in the Agency’s efforts in 
support of air safety. At the same time, he pointed out that designated 
examiners will have responsibility for maintaining detailed knowledge of a 
manual of instruction, published standards, and periodic directives issued by 
the Agency. In addition, they must possess the equipment and facilities 
necessary to carry out the prescribed examinations. 

Airmen holding class 38 medical certificates are required to be examined 
every 2 years. 
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DEPARTMENT OF COMMERCE 


CIVIL AERONAUTICS ADMINISTRATION 
MEpDICAL DESIGNEES—GENERAL INFORMATION 


The Administrator of Civil Aeronautics utilizes a medical-designee system in 
carrying out his responsibility for the enforcement of physical standards pre- 
scribed in the Civil Air Regulations. Medical examiners are authorized to 
assess airman physical fitness and to issue CAA medical certificates. To pro- 
vide for local needs, designations are made by the Administrator on the basis 
of the training and experience and the adequacy of the physician’s facilities 
for performing the prescribed examinations. 

Designations are of two types: Airline transport for the examination of air- 
men of all classes, and commercial for the examination of commercial airmen 
and student and private pilots. Ordinarily a physician will not be appointed 
as a medical examiner for airline transport pilots until he has had at least 1 
year’s experience as examiner for commercial pilots. Designations are for a 
period of 1 year and are subject to renewal contingent upon satisfactory per- 
formance as examiner and the designee’s continued interest in aviation medicine. 

An airman may obtain the required CAA medical examination from any medi- 
cal designee of his choice. Although the examiner acts officially as the agent of 
the CAA, his fee.is paid by the airman examined. The amount of the fee is 
governed by the prevailing rate for similar services in the locality. 

Application forms for designation will be forwarded upon request. 


Requirements 

[A paragraph reading “1. The need for a medical examiner in the particular 
locality must be established” was crossed out.] 

2. Preference is given to doctors of medicine who have had formal training 
and experience in aviation medicine. Factors considered in evaluating special- 
ized training and experience include: 

(a) Successful completion of an approved course and residency in aviation 
medicine given by a military or civilian institution. 

(b) Experience in the practice or the teaching of aviation medicine. 

(c) Satisfactory completion of postgraduate courses in aviation medicine. 

(d@) Membership in good standing in local and State medical societies. 

(e) Such other activities as would increase the applicant’s knowledge and 
proficiency in aviation medicine and provide medical support for aviation. These 
include research in aviation medicine, authorship of aviation medical data, 
membership in specialized scientific societies, participation in seminars on avia- 
tion medicine, and the piloting of aircraft. 

3. Examinations must be completed at a single specified address conveniently 
accessible to an active airport or other center of aeronautical activity. 

4. Facilities must include: 

(a) Office space adequate to permit testing of vision and hearing at a distance 
of not less than 20 feet. 

(b) The following items of equipment :’ 

(1) Standard test types for visual acuity. 

(2) Verhoeff Stereoptor or Howard-Dolman depth perception apparatus. 
(3) Eye muscle test light (bulb of common flashlight can be used). 

(4) Trial frame. 

(5) Maddox rod. 

(6) Red lens. 

(7) Risley rotary, Hughes, or hand prisms. 

(8) Ophthalmoscope. 





1 Most of the required medical equipment may be obtained from your medical supply 
company. Principal distributors or manufacturers of the following specialized optical 
equipment are as indicated below: Verhoeff Stereoptor is manufactured and distributed by 
the American Optical Co., Buffalo, N.Y.; the Keystone Orthoscope which is acceptable in 
lieu of items (1) through (7) is manufactured by the Keystone View Co., Meadville, Pa.; 
the Howard Dolman depth perception apperetee may be purchased from the S. G. Krebs 
Co., 351 2d Ave., New York, N.Y., or C. H. Stoelting Co., 424 North Homan Ave., Chicago, 


TIll.; the Farnsworth color vision lantern is distributed by the Macbeth Corp., Post Office 
Box 950, Newburgh, N.Y. 

Applicants for designation as airline transport pilot examiners must possess or have 
available a standard pure tone audiometer for evaluating substandard hearing of appli- 
cants for and holders of airline transport (class I) pilot medical certificates. 
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(9) Color vision test apparatus: 
AOC pseudoisochromatic plates, Rev. Ed.; Ishihara plates; or Farns- 
worth color vision lantern. 
Dvorine plates.’ 
(10) Typewriter. 
(11) Upright scale with height attachment. 
Designated examiners must have sufficient time available for pilot exam- 
inations to meet the needs of airmen in the locality. 
6. Each examiner must submit the name of another physician or designated 
examiner in the same locality whom he recommends and who agrees to serve 
as his alternate to perform pilot physical examinations in his absence. 
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Section VIII - GENERAL CONDITIONS 


Medical examiners are designated only in such pl.«es 
and at such time as the Administrator of Civil Aero- 
nautics may deem advisable. The advisability of a 
designeticn is based on the amount of aeronautical 
activity in a given locality, the distance to a pre- 
viously designated medical examiner, aud upon the 
qualifications of the applicant for designation. 


The designation is for the immediate locality in which 
the physician resides and examinations are to be per- 
formed at the address specified in the letter of 
designation unless prior authority to perform them 
elsewhere is obtained from the Chief, Medical Division, 
or appropriate Regional Flight Surgeon. Applicants for 
airman certificates from any locationmay be examined. 


To qualify for designation as medical examiner for the 
Administrator of Civil Aeronautics, the applicant must: 


Be a graduate of a Class A medical school; 
Possess the degree of Doctor of Medicine; 


Be licensed to practice medicine inthe State where 
designation is sought and a member in good stand- 
ing of his county medical society or a full-time 
member of the Army, Navy, or Public Health Service; 


Be of good moral repute; and 
Possess minimum specified medical equipment. 


Preference is given to physicians who have had formal 
training and experience in aviation medicine. Pac- 
tors considered in evaluating specialized training 
and experience include: 


Successful completion of an approved course and 
residency in aviation medicine given by a military 
or civilian institution. 


Experience in the practice or the teaching of avi- 
ation sedcicine, 


Satisfactory completion of post-graduate courses 
in aviation medicine. 


Such other activities as would increase the appli- 
cant’s knowledge and proficiency in aviation medi- 
cine and provide medical support for aviation, 
These include research in aviation medicine, author- 
ship of aviation medical data, membership in spe- 
cialized scientific societies, participation in 
seminars on aviation medicine, and the piloting of 
aircraft. 


Designations are of two types: Airline Transport for 
the examination of airmen of all classes, and Commer- 
cial for the examination of commercial airmen and 
student and private pilots. Ordinarily a physician 
will not be appointed as a medical examiner for air- 
line transport pilots until he has had at least one 
year’s experience as examiner for commercial pilots. 
Designations are for aperiod of one year and are sub- 
ject to renewal contingent upon satisfactory perfor- 
ance as examiner and the designee’s continued inter- 
est in aviation medicine. 


Once a physician is designated as medical examiner, 
it is incumbent upon him to: 


Familiarize himself thoroughly with instructions as 
to techniqe of examination, and proper medical 
assessment and certification of applicants for 
airman certificates; 


Abide by the rules and regulations promulgated by 
tn opeaaaamaa through the Chief of the Medical 
Division; 


Devote such time as may be necessary to performing 
requisite physical examinations and make reasonable 
sacrifices to accommodate those applicants who 
cannot call at regular office hours; 


Perform the medical examination of applicants for 
airman certificates himself. Under certain circum- 
stances another physician may be delegated to per- 
form such examinations within & specified period 
provided that permission has been previously secured 
from the Washington office; and 


Be at all times informed regarding progress in avi- 
ation medicine. 


An airman may obtain the required CAA medical examina- 
tion from any medical designee of his choice. Although 
the examiner acts officially as the agent of the CAA, 
his fee is paid by the airman examined. The amount 
of the fee is governed by the prevailing rate for sin- 
ilar services in the locality. 


If at any time after designation there is discovered 
a willful misrepresentationor concealment of material 
factin this application, this will be regarded as suf- 
ficient reason for the revocationof such a designation. 


Cren-0° -31189 Pore ACA-861 (12-55) 


Also attached is an application for designation. After looking at 
this four-page document, we seriously doubt that a sufficient number 
of doctors will be interested in going to all of this trouble to become 
designated medical examiners. 

Dr. Goddard would have you believe that more than a thousand 
new designees are in the process of being made. On the contrary, very 
few have been designated since the first of this year. I understand 


that an application like the one I am submitting for the record was 
sent out in reply to these inquiries. ‘The pertinent question 1s “How 
many applications will be returned ?” 
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Will the situation get any better? Here is Dr. Neil Baxter, presi- 
dent of the Civil Aviation Medical Association (the designees) , testi- 
fying at the February 11, 1960, FAA hearing: 

Dr. Gopparp. Have you conferred with general practitioners in your home 
area through local medical association resources, to ascertain how many would 
accept a designation as a medical examiner? 

Dr. Baxter. As a matter of fact, I have. At the last medical meeting of our 
county society I attempted to find out. We have three Air Force flight sur- 
geons that have had experience and been trained at Randolph Field and Brooks 
Field. They are not interested in getting into aviation medicine. They are not 
interested in aviation as a hobby or as a vocation. 

They have lost their interest from a civil aviation interest basis. I am at 
a loss to know how I can stimulate this interest, because I love this business of 
aviation and love aviation medicine. And yet, I find a rather declining interest 
in my colleagues in the profession, particularly in my own medical society. 

Need any more be said when the head of the designated examiners 
association himself expresses such uncertainty ? 

Report No. 3 of the National Research Council was titled “The Re- 
lation to Accident of Physical Defects Noted in Standard CAA Medi- 
cal Examinations.” 

This is a statistical analysis of approximately 1,500 accidents of 
certified pilots with physical deficiencies as compared to those with no 
deficiencies for a period of 5 years. The report shows that the acci- 
dent rate is not increased with physical deficiencies. In the case of 
private pilots it concludes: 

It is apparent that there is no relation between recorded defects in visual 
acuity and accidents in this class of pilots. 

In the case of commercial pilots it concludes: 

Commercial pilots with visual and hearing defects are less likely to have ae- 
cidents than others and commercial pilots having other defects are equally, but 
certainly not more likely, to have accidents than are normal pilots in this class. 

During the course of the discussion of the merits of the designated 
examiner system, the FAA has seen fit to accuse AOPA of irrespon- 
sible and deliberate falsehood in our presentation of the facts as we 
have found them in this matter. 

Typical of the attacks by FAA on AOPA is an FAA paper entitled 
“Fact Sheet” which is being circulated in Congress. The following 
are pertinent quotations: 

Paragraph 5 in the fact sheet says: “Aircraft Owners & Pilots 
Association constitutes the chief opposition to the proposal * * *.” 
Perhaps we should be flattered, but we think the record should answer 
this statement and I think this answers an earlier question of yours, 
Mr. Murphy. 

At the public hearing staged by the FAA February 11, 1960, these 
persons and groups testified : 

For the FAA proposal: Aerospace Medical Association; Civil 
Aviation Medical Association (an association of designated medical 
examiners) ; AMA, Dr. Herbert Fenwick, past president of the Aero- 
medical Association; the Flying Physicians Association (limited 
endorsement). 

Now, against the FAA proposal: American Academy of General 
Practice (organization of some 27,000 general practitioners that the 
FAA carefully ignores), Aerospace Industries Association (repre- 
senting all aircraft manufacturers), AOPA, National Aviation Trades 








1236 REVIEW OF THE FEDERAL AVIATION ACT 


Association, National Association of State Aviation Officials (repre- 
senting some 40 States), Minnesota Commissioner of Aeronautics, 
National Business Aircraft Association, National Flying Farmers 
Association, Nationa] Pilots Association, Dr. Sydney Smith, member 
of the Flying Physicians Association; John H. Geisse, former assist- 
ant to the CAA Administrator. 

Note that the FAA carefully overlooks the fact that virtually a 
complete cross section of the airspace users—and a large medical or- 
ganization—unanimously opposed their proposal. 

Mr. Mvurreuy. They did say in their final rule that it was opposed 
by the Aircraft Owners and Pilots Association, and others, “other 
groups, and private individuals.” 

Mr. Harrranrt. I believe that was a completely misleading distor- 
tion of the facts. They have accused us in this fact sheet which they 
distributed on the Hill and I am answering that by showing that they 
were completely in error, that it was not us who misrepresented the 
facts, but the FAA and I stand by this assertion. 

This opposition to 59-2 might be expected since the move was purely 
for internal administrative reasons, This is brought out in a letter 
dated June 9, 1959, from Merwyn A. Kraft of the Flight Safety 
Foundation from which we quote: 

I was responsible for the medical study conducted by FSF for CAA. One 


of the recommendations, agreed upon by a panel of some 25 medical specialists, 


was that all examinations should be conducted by designated examiners. 
We know of no studies on which one could relate aircraft accidents to type 


of medical examiner. The basis for the recommendation was largely an ad- 
ministrative one, since it has been very difficult for CAA to check on all of the 
examinations given by doctors of the airmen’s own choosing. 

AOPA long ago recommended that this administrative problem be 
solved internally, not dumped on the country’s pilot population. 

Another accusation in their “Fact Sheet”: “AOPA has repeatedly 
stated the FAA plan is to ‘outlaw’ the family physician. The charge 
is false.” The quickest way to prove this is to try to get a third- class 
medical examination from your family physician after tomorrow. 
The fact that he is a reputable, licensed sneldien doctor does not permit 
him to give this elementary, routine physical examination any longer 
unless he is designated by the FAA. 

Prior to June 15 he could. In reality, all the FAA actually i is say- 
ing is that, while no qualified medical doctor can any longer give such 
examinations, such doctors do comprise an excellent source of candi- 
dates for official FAA designation. This does the consumer no good; 
the family doctor, as such, is outlawed. 

We suggest that the FAA consult Mr. Webster who defines “out- 
law” as, “to place under a ban or disability, to remove from legal 
jurisdiction or enforcement.” Let’s stop throwing semantics around 
and stick to the practical result. Your family physician and my fam- 
ily physician can no longer give these examinations. He is no longer 
recognized, his examination will not be honored and you and I must 
go to a Government appointed man to get our certificate. In short 
he is outlawed and our statement was not false. Their statement was 
false. 

Mr. Mourpny. Do ‘you think they might have meant the designated 
medical examiner could be a regular practicing physician, who might 
be what you would call'a family physician ¢ 
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Mr. Hartrranrr. Mr. Murphy, I can’t pretend to know what they 
thought. All I know is what they say. I know they held us up ona 
false charge and I am answering that charge now. It is difficult to 
know really why they sent that Fact Sheet out at all. 

Senator Eneix. To whom did that Fact Sheet go? 

Mr. Harrranrr. It came to us through many of our members who 
were sent that Fact Sheet by their own Congressmen and Senators, 
The assumption I make is that they made wide distribution on both 
the Senate and House side. It is a printed form. 

Senator Monronrey. I will say for the record I have never seen it. 
It may have come to the office along with the bales of stuff that does 
come. 

Mr. Harrranrr. I will be happy to submit a copy for the record, 
Mr. Chairman. 

Mr. Murpiiy. We have it. We will insert it here. 


{An FAA document] 
Fact SHEET 


FAA Proposat To REESTABLISH PRACTICE Requirtinc ALL Priors To Be 
EXAMINED BY SPECIFICALLY SELECTED MEDICAL EXAMINERS 


1. From 1926, when all civil pilots were first required to be physically qualified, 
until 1945 only designated examiners were authorized to perform the medical 
examination. 

2. In 1945 the Administrator of Civil Aeronautics, against medical advice, 
issued an order permitting student and private pilots to be examined by other 
than designated physicians. The American Medical Association in 1947 
strongly censured the then Civil Aeronautics Administration for having abol- 
ished the practice. 

3. Only those applicants who meet the prescribed medical qualifications are 
eligible to receive medical certificates. 

(a) Of the student and private pilots examined by nondesignated medical 
examiners, 84 percent of those who did not meet FAA standards nevertheless 
were given certificates by the examining physicians. 

(b) Instructions concerning the applicable medical standards, policies, and 
procedures cannot be made readily available to the hundreds of thousands of 
practitioners (medical doctors, osteopathic physicians, chiropractors, naturo- 
paths, and others) who are now authorized to perform examinations and issue 
certificates. 

4. On April 14, 1959, by Draft Release 59-2, FAA proposed the reestablish- 
ment of the practice which was abolished in 1945. Comments submitted in 
writing and at a public hearing February 11, 1960, have been carefully reviewed. 

5. Aircraft Owners and Pilots Association constitutes the chief opposition 
to the proposal. Repeated attacks on the Agency and its personnel have ap- 
peared in its periodicals and other publications. These attacks contain 
numerous absolute falsehoods and other irresponsible statements clearly designed 
to agitate the interested public to oppose the Agency’s proposed action. 

(a) AOPA has repeatedly stated the FAA plan is to outlaw the family 
physician. The charge is false. 

(b) The March 1960 issue of the AOPA “Confidential Newsletter” to its mem- 
bers states that FAA medical men secretly got American Medical Association 
committee to support the proposal. This is an absolute falsehood. The Amer- 
ican Medical Association since 1929 has repeatedly supported the proposed 
practice. The AMA is a federation of State medical associations whose elected 
delegates conduct the affairs of the association. Matters such as this are dis- 
cussed and decided in open session. 

6. There are now some 2,000 designated medical examiners who examine 
two-thirds of all civil pilots. In addition to examining all commercial and air- 
line pilots, they examine more than 25 percent of student and private pilots 
who voluntarily select such examiners. 


52355. 60-—pt. 8 —30 
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(a) Surveys of the distribution of examiners reveal that, with rare excep- 
tions, designated examiners are so distributed as to cause minimum incon- 
venience to student and private pilots in reporting for examination. 

(b) Selection and designation of examiners is a continuing activity with 
emphasis on supplying areas where need for such service becomes apparent. 

7. Many family physicians have been designated as examiners. 

(@) Family physicians are not barred or outlawed as charged. In fact, the 
Agency has publicy stated it will welcome applications for designation from 
family physicians. 

(b) The chief criterion for designation and retention is a demonstrated 
interest in aviation medicine and in the furtherance of aviation safety. 

(c) They will receive assistance in the form of instruction and training in 
the examining procedures and standards applicable to the medical certification 
of civil airmen. 

Mr. Harrranrr. Another deception in that Fact Sheet purports to 
cite a sweeping statistic to prove the family doctor irresponsible and 
incompetent. 

I quote the following from the Federal Register of May 6, 1960, 
amendment to part 406, Certification Procedures of the Federal Avi- 
ation Agency: 

There is no effective way of exercising administrative control over nondesig- 
nated medical examiners and there is no assurance that failures to apply stand- 
ards will be discovered and corrected. Inevitably and as a consequence thereof, 
numerous applicants who, in fact, are unable to meet the prescribed standards 
have been issued medical certificates and have been permitted to exercise the 
privileges of airmen. A survey has revealed that of the class III airmen exam- 
ined by nondesignated physicians, 84 percent of those who did not meet the 
medical standards of the Federal Aviation Agency nevertheless were given 
certificates by the examining physicians. 


As soon as we in AOPA read that portion of the FAA document, 
we were almost certain that the sentence about the FAA survey would 
be misinterpreted. 

We now have evidence that our apprehensions were not groundless. 
Let me read you a portion of a news item, entitled “FAA Rules on 
Pilot Physicals” appearing in the AMA News, a publication of the 
American Medical Association, dated May 30, 1960: 


A recent (FAA) survey brought out that 84 percent of private pilots awarded 
medical certificates did not meet FAA standards, according to the Agency. 

Here is the pertinent paragraph contained in a story distributed by 
the Washington Bureau of the World Wide Medical News Service: 

Students and private pilots, designated as class 3 airmen, heretofore were 
permitted to receive medical certificates from the private physicians. An FAA 
survey disclosed, however, that 84 percent of class 8 airmen who received certifi- 


cates from nondesignated examiners did not meet the physical requirements for 
pilots, the Agency announced. 


Mr. Chairman, there are other cases. It has even gotten to insurance 
actuarial people. I have other documents I can enter into the record, 
if necessary, indicating the insurance journals all picked this up the 
same way. 

Mr. Murpuy. Don’t you think we cleared that up with the testi- 
mony of Dr. Goddard yesterday ? 

Mr. Harrranrt. I think Dr. Goddard rather confused the issue 
yesterday, Mr. Murphy. I have very little more to say, but I think 
I have one percentage figure that will clarify the record, if I may be 
permitted. 

Here, we see incredible and absolutely false statements appearing 
in publications read by doctors throughout the country that 84 percent 
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of the private and student pilots given certificates by nondesignated 
physicians—the family doctors of the Nation—did not meet FAA 
physical standards. Reduced to figures, these medical publications 
are saying that 70,764 of the 84,243 applicants examined in 1957 by 
nondesignated physicians were given medical certificates although 
they failed to measure up to the required physical standards. 

Nothing could be further from the truth. Instead of 70,764 pilots 
being involved there is a maximum of 574. The figure 574 represents 
84 percent of the 683 who were either denied certificates by the exam- 
iners or had their temporary certificates revoked. The true percent- 
age is—I think this is the important thing, the true percentage is 
0.0067 percent. 

Mr. Chairman, to this very moment I know of no effort the FAA 
Bureau of Medicine has made to correct the false impression, or re- 
move the slur cast on family doctors, made by its devious 84 percent 
statement appearing in the Federal Register exactly 1 month ago. It 
is no wonder that some members of AMA would endorse the proposed 
regulations if they embraced the FAA’s misleading 84 percent figure 
asa true statement of fact. 

Members of my staff investigated the vague percentage allegation. 
Their findings are contained in an article appearing in the June issue 
of the AOPA Pilot magazine. Their conclusions are summed up in 
this paragraph 

Mr. Chairman, I will simply at this point make available copies of 
the article. I think as Mr. Murphy has indicated, this subject has had 
adequate coverage up to this point and I place in the hands of com- 
mittee counsel 20 copies of the June issue of the Pilot. The analysis 
will be found on page 82. I believe this method is preferable to tak- 
ing up your time with lengthy statistics. 

I will proceed then with my testimony. 

The “Fact Sheet” challenges AOPA’s statement that FAA medical 
men secretly got the American Medical Association to support 59 to 2. 
Secrecy can be of many degrees. In this instance we have ample evi- 
dence that the action taken by the AMA was without any advance 
warning to groups within the AMA who would have been vitally in- 
terested in this procedure and well qualified to testify against the 
action—including AMA members who were at the meeting at the 
time the action was taken. This was confirmed at the February 11, 
1960, hearing held by the FAA and we refer you to the official tran- 
script and testimony of Dr. Sidney Smith, member of the Flying 
Physicians Association and American Medical Association who au- 
thenticated this general situation. Verbatim testimony of Dr. Smith 
follows: 





Dr. Orr is a personal friend of mine. He is president of the American Medical 
Association. I asked Dr. Orr about this particular statement of the official posi- 
tion of the AMA. He was not aware of all of the ramifications of his various 
subcommittees. 

It is quite true that, as Dr. Hussey states, we are bound, as an organization 
to adopt a position as recommended by the board of delegates. However, the 
members of the AMA and the members who are flying physicians were not aware 
of the action taken by the committee. 

There are many of us doctors who do not want to be tarred with the same 
brush that has been proposed by Dr. Hussey in his board of delegates report of 
the official position of the AMA. 

In further support of this I would like to read a letter from Dr. Richard 
Schoonover, Bloomfield, Iowa, to AMA: 
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My Dear Dr. HoLianp: In answer to your letter of January 29, may I make 
the following observation : 

I was in Dallas for the clinical meeting in December, one of an appreciable 
number of M.D. pilots who flew their own planes there, and had I been informed 
in advance of this particular committee meeting, I most certainly would have 
attended that meeting. It is apparent from your letter, and from the reaction of 
other component groups, that only one group of “competent authorities” pre- 
sented evidence before the committee. Certainly I know of no effort that was 
made to poll the AMA members on this nonexigent question and more especially 
the AMA pilots, a list of whom I am sure could be secured with little more effort 
than it takes to get out the large volumes of AMA paperwork which crosses my 
desk weekly. 


Elsewhere in its Fact Sheet the FAA says: 


* * * The American Medical Associaion in 1947 strongly censured the then 
Civil Aeronautics Administration for having abolished the practice of designating 
examiners for third-class medicals. We have previously dealt with this unjust 
allegation. 

Mr. Murrnuy. In your opinion, how much weight should be at- 
tached to the recommendations of the American Medical Association 
one way or the other on a subject of this character ? 

Mr. Harrranrt. Not too much. 

Senator Ener. Anybody who has attended national conventions 
and seen the way they put through resolutions wouldn’t pay much at- 
tention to any resolution unless it was debated extensively on the floor 
or a matter of great attention at the convention itself. I have seen 
these conventions operate. They have a resolutions committee and 
they get off in a room someplace and the last few hours of the conven- 
tion, they come marching in with a whole fistful of resolutions and 
the convention more or less routinely adopts them. Sometimes they get 
a highly controversial matter that goes on the convention floor and 
then the expression of the convention is a reflection of the viewpoints 
of the members. But routine resolutions get through these national 
conventions where there is no particular issue made of it without any 
real reflection of the views of the members. 

I just doubt if the general or the average doctor knew anything 
about this or had ever considered the matter. I can’t imagine him 
being very happy about it. Actually, what it boils down to is that one 
doctor is designated in the community and everybody has to go in to 
him. Now knowing how doctors operate, I doubt if they would like 
that. 

Mr. Harrranrr. To confirm your thought, Senator Engle, we have 
had transmitted to us the resolutions of many city and county medical 
associations in which they have opposed the AMA position and I think 
Dr. Phelps testified here yesterday that it was his opinion that the 
position taken by AMA might be reversed at the meeting now in ses- 
sion in Miami, Fla. 

The Office of the Civil Air Surgeon is not the only division of FAA 
which is taking full advantage of the wide latitude in the act men- 
tioned, earlier. Almost every other division is having a field day, 
too. 1 
A recent example was a change in the maintenance regulations on 
October 1, 1959, requiring all aircraft not having an airworthiness 
certificate dated 1956 or later, to be inspected by an “authorized re- 
pair station.” There were 685 such stations in the entire country as 
of January 1, 1960. 
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These include approximately 200 manufacturers and airline facili- 
ties, whose services are not available to general aviation. Aircraft 
owners had to travel hundreds of miles in some cases to license their 
aircraft. Finally, the complaints were so loud and long from all over 
the country that, on December 8, 1959, the Maintenance Division had 
to change this needless regulation with another one. In the meantime, 
great hardship was caused. If the Maintenance Division had con- 
sulted industry all this could have been averted. In addition to the 
unnecessary hardship and expense to aircraft owners, we are also 
concerned with the number of taxpayers’ dollars that are wasted 
by putting out a regulation which must be changed in less than two 
months because it is impossible to implement. 

The General Safety Operations Division of the FAA also blundered 
into its share in discour aging civil aviation. Karly in 1959, this Di- 
vision decided it should exercise more control over the flight examina- 
tion of pilot applicants. This was to be accomplished by having the 
district safety agents perform the greater part of all private pilot 
examinations and doing away with the majority of designated flight 
examiners. At that time, 65 percent of all private pilot examinations 
were given by designated flight examiners and 35 percent by CAA 
district safety agents. 

FAA realized that the district safety agents couldn’t possibly han- 
dle the number of — ants by themselv es, so they decided to have 
a program whereby FA A-approved flight schools could examine their 
own graduates, subject to spot checks by FAA district safety agents. 

The examiner retrenchment program was launched with the usual 
FAA vigor. However, the approved school program was tied up 
administ rativ ely somewhere, reportedly in the FAA Legal Division. 
Letters of complaint began pouring in to FAA as well as to AOPA. 
Although FAA issued an order that 5 days should be the maximum, 
pilot applic: ants were being forced to wait as long as 5 weeks for an 
appointment for a flight check and then, if the weather was bad that 
day, they had to wait their turn again. 

Gentlemen, this is another case of the FAA causing great hardship 
and expense as well as discouragement to civil aviation by going off 
half-cocked—in the interest of “safety, of course. And remember: 
even now, the FAA has one employee for each 2.9 airplanes. 

After a year and a half of unnecessary hardship and difficulty to 
pilot applicants throughout the country, the approved school pro- 
gram was put into effect on May 17, i960. We do not think that 
this program is going to come anywhere near filling the gap left by 
the examiner retrenchment program. Ifthe FAA has bothered to give 
any thought to the hardships they have created, they wouldn’t think 
soeither. The only solution, according to the empire building philoso- 
phy they have repeatedly demonstr ated during the last year: and a half, 
will be to double the number of FAA district agents to ac complish 
the same end at a considerable increase of expense to the taxpayers, 
without any increase in safety. 

Senator Enix. Could you tell me what is this examiner entrench- 
ment program; are they cutting down the number of examiners? 

Mr, Harrranrr. Yes. Previously an aircraft could be returned to 
an airworthiness condition by an A. & P. mechanic who had been des- 
ignated for that purpose. That was a delegation which was per- 
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mitted under the act. That was curtailed. This applies both to air- 
craft as well as pilots. I think in the context I was talking about 
pilots. Mr. Nelson, do you have anything you would like to state 
about that ? 

Mr. Netson. The FAA district flight checks were supplemented by 
designated examiners. They were subject to spot check by district 
safety agents. But the FAA in their examiner entrenchment pro- 
gram, as they term it, did away with the major portion of these desig- 
nated examiners. 

Senator Eneir. Well now, do I understand that they have put back 
or are undertaking after May 17 to put back the approved school pro- 
gram / 

Mr. Netson. This approved school program will allow the FA A-ap- 
proved schools, who apply for this designation, to examine and flight 
check their own students and recommend for certification of these 
students, subject to spot check. 

Senator Monroney. I thought we had testimony yesterday from 
the National Aviation Trades Association highly approving this. 

Senator Enere. I am for this, too. What I am trying to find out 
is whether you are, too? 

Mr. Harrranrr. What we are saying is “Yes,” but it isn’t adequate. 

Senator Ener. You say they aren’t doing enough ? 

Mr. Harrranrr. We say, as we brought out earlier, the act made 
provision for delegation of ‘this authori ity to the designee system and 
we believe it was wrong to pull back that authority. “Now, we havea 
lot of operators all over the country whose hue and ery is now that 
they can get, for instance, in the case of airplanes, the work completed 
and the customer sitting "around w aiting to get his airplane because 
he can’t get hold of an FAA man and they will no longer allow the 
designee to return the plane to airworthiness. 

The same thing with pilots, where you have as much as a 5 weeks 
wait for flight test. 

Senator Enere. Get all sharpened up and take their private pilot’s 
test and then get rusty waiting for the inspector to come about. 

Senator Monroney. Under the new system the graduates take their 
examination and are given their proficiency test by the schoo] itself. 

Mr. Harrranrr. Let me make it clear though, this is only for a 
few large approved schools. The majority of instructions is not given 
there anyhow. The average person who is getting his flight instrue- 
tion often in conjunction with the purchase of an airplane, has no 
relief through this at all. 

Senator Monroney. I understood the testimony of National Avia- 
tion Trades they liked the idea, they wanted it speeded up. That is 
right? 

Mr. Netson. Yes, we like the idea, too, Senator, if I may, but the 
thing is that it does not fill the gap. It will not fill the gap of the 
designated examiners which were retrenched by the FAA, not by a 
long shot. 

Mr. Murpny. It will in time. 

Senator Monroney. As more schools are designated, and I under- 
stand they are trying to do that as fast as they can. This new order 
just came into being May 17, as I understand it, this designated school 
system. I know fixed base operators want to do that themselves. 
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Mr. Harrranrr. That is correct, and you can understand that the 
NATA position would be in support because their membership largely 
is composed of that type of school. We do not oppose that either 

Senator Monronry. I never knew that they just represented the 
big schools? 

Mr. Harrranrt. Fixed base operators, generally. 

Senator Monroney. Fixed base operators are pretty small operators 
in my State. 

Mr. Harrranrt. That is right, and the system—let me go back 
over, there are two things on this. One is the designee and the other 
the school system. Now, we say fine on the school system, no opposi- 
tion at all. But we say it isn’t adequate because we have too many 
pilots being trained not in those schools who have no relief. Only 
if you go to that school, pay your tuition and go through a formal 
course—— 

Senator Monroney. Don’t you get relief, if they were doing 35 per- 
cent of the check flights and now the school is entitled to do all of 
them 100 percent, you have these men who were doing the check rides 
on this 35 percent of the graduates now available for the private 
schools that are not so licensed. 

Mr. Harrranrt. Because, Senator, the great bulk of these people 
are not going to the schools. 

Senator Monroney. And they are not represented by National 
Aviation Trades ? 

Mr. Harrranrr. Not the individual customer that buys an airplane. 
Now the fixed base operator 

Senator Monroney. The individual flight school, somebody has to 
teach them to fly. He has to go to school somewhere. 

Mr. Harrranrr. Many fixed base operators will get no relief unless 
they have a school of sufficient importance to meet the criteria that 
FAA has for designating and recognizing it as a school so designated. 

Senator Monroney. You want more examiners then ? 

Mr. Hartrranrr. We believe the designee system, which was previ- 
ously used, should be resorted to to the extent it is necessary to fill the 
gaps and to keep people from being inconvenienced and, as I say, the 
act. provided for this. It did not make it mandatory, but made it 
optional, and I think in the wisdom of writing this piece of legisla- 
tion, this kind of thing was seen and that was the answer which was 
provided. All we are asking the FAA to do is to use it, which they 
are not. They are cutting back on it. This is what is causing the 
hardship. 

Gentlemen, much could be said on the subject but we have already 
testified at some length concerning a situation which involves the 
exercise of good administrative judgment to prevent good sound con- 
structive enforcement from becoming an unconstructive and controlled 
reign of harassment, which is harmful and not helpful to the cause of 
ur safety. Although we have many shocking case histories on this 
subject, I am aware of the chairman’s desire to confine this session to 
the assigned subjects and I will therefore forgo any discussion of them 
at this time. 

Senator Enetz. Where do you make a statement on this subject? 
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Mr. Harrranrt. That will be found in two places in our testi- 
mony. The first, under the general section and part of the second 
presented by Mr. Kayne on air traflic control. 

Senator Eneiz. Do you know when that was? 

Mr. Harrranrt. The dates of that, in January and February, they 
are already a part of the record, Senator. I do not have the exact 
dates of appearances. 

Mr. Kayne. Approximately January 12. 

Mr. Harrranrr. The military Renanpa. ion, in FAA is a very real 
problem to general aviation. It is perhaps the first major concern 
AOPA had with the Federal Aviation Act, and our fears have been 
confirmed in many ways, and not in others. I hesitate to speak on 
this subject, largely because I don’t want our military friends to 
misunderstand. We have the greatest admiration and respect for 
our military air arms, and have worked and cooperated closely with 
them on a number of occasions. 

But the presence of military personnel throughout the top echelons 
of the FAA presents a problem of considerable concern to us. Per- 
haps the most significant generality I can state here in justification 
of our position is that the military mind and the civilian mind repre- 
sent two separate and very distinct philosophies. In many ways, 
as you know, they are diametrically opposed to each other. The pro- 
fessional military man lives in an atmosphere of almost absolute 
control over everything he does. Complete discipline is essential 
to successful military operations. In many ways it is more efficient 
than the democratic system of civil government, and the professional 
military man is almost invariably impatient with the democratic 
processes that must necessarily be part of civil government. 

Professional military men permeate the FAA in many important 
key positions. It is true that, of the FAA’s present 35,000 total em- 
ployees, military personnel comprise only 3.78 percent. But such 
figures do not present the true picture in the slightest. 

General Quesada, for example, is actually just one thirty-five thou- 
sandth of the FAA by such reasoning. 

We find ourselves facing military canes and methods in many 
ways and in many parts of the FAA. ne example is a current 
serious concern we have over plans to re-do virtually all aeronautical 
charts. Military personnel in the FAA are in charge of this, includ- 
ing a civilian from the Department of Defense. They have been 
working closely and in private with the military, to the exclusion of 
all civil users. They have had the first of the new charts they are 
forcing on civil aviation prepared by a military charting group, cir- 
cumventing the Coast and Geodetic Survey and their years of knowl- 
edge of civilian chart requirements. 

We recently addressed correspondence on this subject to General 
Quesada, expressing our deep concern with what was transpiring. 
His reply, and a copy of our original letter, ultimately were sent to 

our office, Senator Monroney’s, because all of our efforts to achieve 
industry consultation in advance of costly commitments—we under- 
stand this little portion of the FAA’s work already has cost the tax- 
payers $250,000—proved fruitless. : 

Binbtor Eneoxe. Why did it prove fruitless? 

Mr. Harrranrt. I would like to read the letter I got back from 
General Quesada. This is in reply to a very constructive letter ad- 
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dressed to General Quesada, which I can read about this plan and 
we ended the letter by saying, “This letter is being addressed to you 
because of your repeated requests that we bring such problems di- 
rectly to your attention. We hope you can help us.” 

Here is the answer we got. back, and this is typical of the industry 
coordination. I quote the letter, April 7, 1960: 

DeaR Mr. KArRANT: Receipt of your letter of March 24, 1960, is hereby 


acknowledged. 
Sincerely, 


General QUESADA. 

Mr. Morriy. Do you feel that this is an area in which you have 
a legitimate right and interest to ask the Agency for prior consulta- 
tion and discussion ? 

Mr. Harrranrr. Every one of our pilots uses the chart involved. 
Their lives are dependent upon the charts they have in the airplane 
and I can’t think of a subject we are more closely or vitally related. 

Senator Eneir. May I see that letter? 

Mr. Harrranrtr. We are, incidentally, the largest distributor of 
aeronautical charts outside of the military. 

Mr. Karant. We are the largest private distributor of these charts. 

Mr. Harrranrr. We distribute umdaade of thousands of charts. 
We have a whole IBM system set up for the precise purpose of keeping 
up-to-date aeronautical charts in the cockpits of the airplanes flown 
by our members. 

Mr. Mureuy. What is the need for changing this procedure at this 
time ? 

Mr. Harrranrt. I can read this letter or Mr. Karant can. 

Mr. Karanr. It is a pretty long letter, Mr. Murphy. The funda- 
mental need was that the civil charts in current use and wide use do 
not meet the requirements of the military and the FAA has a responsi- 
bility, apparently, to attempt to produce a single set of charts to serve 
both the military and civil. 

The upshot of this, which has all been going on behind the scenes, 
and AOPA is one of a number of civil organizations that have strongly 
protested this, and this includes the airlines, so far, we have all been 
consulted on the same basis, which is nothing. The FAA and the 
Department of Defense have developed the first of these new charts 
by themselves. The charts are so far gone now that they cannot be re- 
trieved ; we will have to use them in this form and I don’t know what 
is going to happen in the conflict between the FAA and the Depart- 
ment of Commerce, which has some statutory responsibility with its 
Coast and Geodetic Survey, but the primary justification is to combine 
two sets of charts into one, so that the civil and military will both use 
the same. 

Mr. Murpuy. Doesn't this stem from the duty reposed on the agency 
to govern the flight operations of both military and civil operations ¢ 

Mr. Karant. Yes, and when the subject first came up we discussed 
this with them and we suggested, entirely independently without any 
consultation with anybody in civil aviation, we strongly recommended 
that anybody concerned with these charts be gotten into a room and 
they should sit down and hash ont what the problem is, and al] of us 
do our level best to solve this problem. 

This is what we have been doing for years. This is outside of Air 
Coordinating Committee operations, just sitting around the table and 











1246 REVIEW OF THE FEDERAL AVIATION ACT 


resolving our problems openly. They said “No,” they decided it had to 
be done, I believe, in three separate groups. One of the groups was the 
FAA talking to the military, the next group would be the FAA talk- 
ing to we users, and the third group was to be the FAA talking to 
producers of aeronautical charts, none of these to be talked to all to- 
gether, all three were to be separate groups, was the way this was 
worked out. 

So they went to work on the first group, which was the FAA and 
the military, and this is where we have this new chart now, the first of 
these new charts, is the radio facility chart, and that chart is now so 
far gone that I don’t think anything any of us could do would stop it 
or have any major effect on it at all. They have already coordinated 
with the Canadian military and we now have this chart and the situa- 
tion as described in that letter was sort of a last-ditch effort to appeal 
to General Quesada in the hope that maybe he didn’t know about all 
this and he might do something to help us, as he has asked us to do 
many times. 

He says, “If you have a complaint, don’t yell out loud outside, come 
to me. My door is always open.” We walked in his open door and 
that was the answer. 

Senator Enexe. Is there any basic consistency between the chart 
used by the military and the chart used by the civilians ? 

Mr. Karant. The greatest inconsistency in the present chart, just 
redesigned, to me is that the military type of chart that served this 
purpose didn’t conform at all. 

After using both types of these charts, my opinion is that the civil 
chart could have been modified easily to have served the military re- 
quirement. This is just my opinion, though, and I am not speaking 
as a military officer. The snilitery use an entirely different kind of 
radio facility chart as appears in the book. 

I think—this is my opinion—I think that a compromise could have 
been reached on the existing civil chart with little or no difficulty, if 
somebody had the authority to tell the military now, “You sit down 
at the table and you civil people sit down at the table and we are going 
to work out a chart in the interest of economy.” 

Senator Encie. Of course, the military uses different radio fre- 
quencies. 

Mr. Karant. For communications they use essentially the same 
navigational aids we use, substantial percentage is common to all of us. 

Mr. Harrranrt. That is no problem, Senator Engle. 

For instance, the chart case many of us carry we have a section on 
military facilities. 

Senator Eneie. If I were Jeppesen, I would want to sue this outfit 
for taking over some of my ideas. 

Mr. Karanrt. I imagine the Jeppesen Co. would really be upset by 
all of this, but there is common use of the military charts and civil 
charts. They do serve a common purpose, and I believe they can be 
melted. We ourselves use military charts outside the continental 
United States. 

Mr. Harrranrt. This thing, just to summarize and say when you 
endeavor to coordinate, there is only one kind of opinion that FAA 
wants, the opinion that agrees with their point of view; if your 
opinion differs from it 
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Senator Encie. “Your complaint has been received, thank you very 
much.” 

Mr. Harrranrt. Just how FAA abides by the spirit of the law can 
also be seen in the questionnaire on the first of these costly new charts 
sent to many thousands of unsuspecting pilots throughout the country, 
with AOPA/’s cooperation, I might add. But when we saw the ques- 
tionnaire itself, we were moved to comment on it to the FAA official 


responsible. I should like to enter a copy of that letter for the com- 
mittee’s record. 

Senator Monroney. It will be received. 

AOPA, 
Washington, D.C., February 25, 1960. 
DIRECTOR, 
Cartographic Requirements Branch, 
Aircraft Management Division—FS-200, 
Bureau of Flight Standards, 
Federal Aviation Agency, 
Washington, D.C. 

Dear Sir: I have studied the FAA/DOD low altitude enroute radio facility 
chart, and the area arrival and departure charts, which you sent with the ques- 
tionnaire tomy home. 

As a general comment, it is my impression that there are a number of key 
questions in this form which are ambiguous. Based on my own experience with 
such questionnaires, this ambiguity can distort the results you will get to a sur- 
prising extent. I will elaborate on this in commenting on some specific ques- 
tions, by their numbers, further on. 

One overriding question kept occurring to me as I studied these two charts: 
Except for a little gingerbread here and there, precisely what is new enough 
about these charts to warrant production of a whole new series? Perhaps I am 
not sensitive enough to the minute details of military requirements, but these 
charts generally look a lot like those of the Coast and Geodetic Survey and Jep- 
pesen, and I can’t help but wonder if all this considerable expense is actually 
justified by the facts. In my brief study of the samples you have sent, I must 
have missed any drastic and fundamental changes so sweeping as to warrant all 
the considerable effort and expenditure that has been going into this project. 

Now, as to the specific questions in the questionnaire itself, you will note that 
I have checked those boxes where I feel they properly answer your questions from 
my point of view. Here, incidentally, is the first point of ambiguity: Although 
you say nothing about it in any of your introductory material, it is quite pos- 
sible—and, as a matter of fact, it is mandatory—that more than one box be 
checked in a number of these questions. Without proper explanation, this 
technique will first confuse the person attempting to answer your questionnaire, 
and later will almost surely confuse the result you purport to get from the form. 
Now, as to the specific questions: 

1. Note that I have checked two boxes, although your indications appear to 
be that only one should be checked (note that you say “in the appropriate 
square’). You have tacked the instrument rating on at the end of three pilot 
certificate classifications, all three of which can have the instrument rating 
attached to them. 

4. Note that I have checked three boxes in this question, again a very con- 
fusing point. All three answers are correct in my case, and I'll be interested to 
know how you plan to reduce this to sound and valid statistics. 

7. This is the first of several questions in this form which ask the pilot to 
answer questions on a false premise. The sample charts deal only with the 
Chicago area. Unless the pilot answering the questionnaire actually flew in 
the Chicago area with these charts, he couldn't possibly evaluate them by the 
method you imply in your question. In other words, the vast majority of all the 
pilots in the United States who answer your question would probably have to 
answer in the manner I’ve done so the only practical method of evaluating these 
charts by the majority of pilots receiving them will be to study them “on his 
desk.” 

8. My difficulty in reading these charts is simply that they use strange new 
“gimmicks.” Any pilot will have such difficulty with new charts until he be- 
comes thoroughly accustomed to them. 
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11. My answer to question No. 7 generally applies here. There is no reason 
whatever for taking this experimental chart into the cockpit of my airplane if 
I’m not going to fly in the Chicago area. 

12. While I fly IFR myself, and have used both Jeppesen and Coast and 
Geodetic Survey radio facilities charts to do so, the significance of this particular 
point escapes me. 

14, Once again, I think the only fair way you will get factual information on 
this will be from pilots who have actually used it in the Chicago area. I seriously 
doubt that a pilot sitting at a desk, like I am doing now, can look over this chart 
and give you a valid answer to such a question. 

16. Once again, you are trying to presume that this chart was tested in the 
cockpit. And once again, my response to question No. 7 still applies. 

17. I can see how the average innocent pilot can answer this with a simple 
“ves,” and thereby presumably supply you with “valid statistical data” justifying 
the production of this particular chart. If this were a carefully prepared sur- 
vey, you also would have explored the question of whether the existing chart 
meets the pilot’s present requirements. Your survey clearly avoids this ques- 
tion, which will tend to lead the answers in favor of what you are trying to do 
rather than in favor of getting all the facts. 

18. My answer to question No. 17 applies here too. 

19. Same answer as No. 17. 

20. This again will be difficult to detail on the basis of such a cursory study. 
TI could answer this perhaps in reverse: The present charts fill my requirements. 

21. How would you expect the uninitiated, average pilot to answer this 
question? What do you mean by “complete”? 

As I have already indicated, I don’t know how the information you gather 
with this questionnaire is to be used. If it is to be used to justify producing 
something other than the existing Coast and Geodetic Survey and Jeppesen 
charts, then I think it is highly misleading and deliberately slanted. 

Cordially, 
MAx Karant, Vice President. 

Mr. Harrranrt. All of this has taken place in connection with a 
comparatively limited use chart, the radio-facilities chart. We under- 
stand the FAA has similar plans for all aeronautical charts, including 
the most basic, widely used charts that have been general aviation’s 
navigation lifeline for many years. If the FAA follows its present 
system, we in civil aviation will be consulted only after the whole 
program has been quietly planned and executed by the FAA and 
Department of Defense. I hesitate to even guess at the cost to the 
public for this. 

Here is another example. Not long ago a military officer from the 
FAA showed up at the home of a civil airport operator who reported 
a problem with the FAA to us, and we in turn reported to the FAA. 
Recently, the FAA announced that a Brig. Gen. Paul T. Preuss of 
the Air ¥ orce had just been named Assistant Administrator of FAA’s 
Office of Plans and Requirements, with the responsibility for 
* * * advising the Administrator of the FAA on matters of aviation policies 
and objectives, and long-range agency plans and operational capabilities. 

Originally, we were told that military participation in the FAA 
would be confined to those areas where their operations were sub- 
stantially affected. Instead, we find ourselves dealing with military 
personnel in matters of little or no concern to military services. 

The history of aviation throughout. the world is that the growth 
and success of civil aviation is directly proportional to the amount 
of military control, either direct or indirect, that can be imposed on 
civil aviation. As a matter of fact, the history of U.S. civil aviation 
is so free from military domination or influence that it has grown to 
a size that eclipses all the rest of the world’s civil aviation combined. 
In every country on earth where the military directly dominates or 
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completely controls civil aviation policy, the result is that there is 
virtually no general aviation as we know it. 

For the first time in U.S. civil aviation history, the military philos- 
ophy has begun to have a pronounced effect on U.S. civil aviation. 
Virtually all of the matters in which we find ourselves at loggerheads 
with the FAA have been conceived in the military manner, and im- 
posed on the civil users in the form of arbitrary orders from on high. 

And virtually all of the controversy in which we find ourselves with 
the FAA stems from the fact that top FAA officials are almost totally 
intolerant of the democratic processes. They cannot tolerate stron 
differences of opinion. Opposition to their “orders” in the form o 
criticism is unthinkable, and the reaction is typical of the high-ranking 
military officer cracking down on critical subordinates. 

This oe this philosophy—if it is permitted to continue— 
is an overwhelming threat in almost every facet of civil aviation, and 
in so many ways we cannot begin to point them out. 

Senator Monroney. I am trying to connect up, Mr. Hartranft, the 
visit of this military man. Did he threaten or do anything of an 
unworkable nature ? 

Mr. Karant. I am sorry; in the interest of trying to cut down this 
testimony, we didn’t give the details. 

Senator Monroney. I have lost the trend. 

Mr. Karant. The thought was a fixed base operator in Pennsyl- 
vania complained to us about something involving FAA. We passed 
the complaint on immediately to the FAA. The FAA took action in 
the form of sending somebody to investigate. The somebody turned 
out to be a man from the FAA’s New York regional office and, I 
believe, an Army lieutenant colonel from the FAA’s Washington staff. 
They arrived at this man’s home to investigate his complaint. It had 
something to.do with the operation of his airport, and it was com- 
pletely a civil problem, had nothing whatever to do with the military, 
just a civil airport operator had a complaint and they were going to 
look into it. 

These two men arrived at his home, as we got the story, and they 
brought with them a tape recorder. He telephoned us after they 
left, and several things about it disturbed me, so I began telephoning 
responsible people in the FAA and I went all up and down the line 
to try to find somebody. I guess they were all in meetings. I just 
decided on the spur of the moment, I can’t find anybody else, I will try 
General Quesada himself. So I asked for his extension and he an- 
swered the phone. So we talked about this and he said, well, some- 
thing to the effect that there you go reading something in to it. So 
far as the military officer is concerned. I can tell you I disapprove of 
the tape recorder routine and I will look into it and call you back. 

He did and he looked into it and did call back and, as a matter of 
fact, I got some of the fastest service I ever got from him or I think 
we have gotten out of FAA ina year. He did a fine job, but the only 
point is 

Senator Monronry. Was the officer rude ? 

Mr. Karant. It is just the fact that this military officer showed up 
on this civil problem. This was purely a civil problem which involved 
a small airport in Pennsylvania. But a military officer showed up 
from Washington. 
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Senator Monronry. I am interested. I know there are going to 
be some in there, 142 in the whole Agency—what I am trying to get at, 
was there rudeness? Did the tape recorder mean that they were 
suspecting the man of perjury? Was he put under oath? Or merely 
to get the man’s story recorded ? 

Mr. Karanr. I am not sure why the tape recorder went along. As I 
remember what Mr. Quesada said to me, they thought they were going 
to have a sort of group meeting and they wanted to record every body’ s 
feelings and then they showed up at the man’s home, which is some- 
thing ‘else again, but he was quite honest and candid with me. He 
didn’t like the tape recorder idea himself. 

Mr. HarrranrFr. This is a matter of the military getting into things 
which have nothing to do with the military and our people are having 
to deal with them in that manner. 

Continuing the testimony, General Quesada said : 

Military medical officers with a background in aviation medicine have been 

very helpful in the current FAA program, started before their assignment to 
the Agency, to strengthen medical standards for airmen. 
We are inclined to question the validity and worth of this military 
help when we observe the testimony of an Air Force officer in the 
CAB docket of AOPA member, J. C. Clark, of Los Angeles, Calif. 
This Air Force officer, who was called in from Travis Air Force Base 
to testify for the FAA against Mr. Clark, testified that he regarded 
private flying more strenuous than military flying. With this “avia- 
tion medicine” philospohy, it is not diffic ult to understand how the 
military medical officers have been helpful in strengthening the med- 
ical standards of airmen. 

Mr. Murruy. How many military medical officers are there in the 
civil air surgeon’s office ? 

Mr. Karant. We don’t know. We understand there are a number. 
If you want a breakdown, it is easily obtainable. 

Mr. Moreny. According to this chart, which I am just looking at, 
which was given to us yesterday, there are three. 

Mr. Harrranrr. You only need one in the right place to form 
policy, Mr. Murphy. 

And the question comes, Why should they be concerned about the 
physical qualifications of civil pilots ? 

We recently took a look at the detailed list of military personnel 
assigned to key positions in FAA. Without digging too ‘deeply into 
each specific assignment, we found a number of top FAA positions 
in military hands. For example: 

In the Office of the General Counsel the chief attorney for gen- 
eral law, in the General Legal Services Division, is a colonel. The 
Deputy Chief of the FAA Office of International Coordination is a 
Navy captain while, in the same office, the head of the Aviation 
Intelligence Branch, International Field Service Division, is a lieu- 
tenant colonel. In the Technical Assistance Division of the same 
organization there are a commander and a lieutenant colonel. 

Senator Monroney. On some of these we had some testimony. In 
the international field, where we have to deal with air attachés, who 
are all uniform men and use their services, someone has to coordinate 
that; don’t they ? 
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You see I am talking about strictly international and I thought, 
well, this is probably one way to save a little bit of money from having 
to establish a civilian air attaché in all of our farflung embassies in 
the world. 

Mr. Karant. We have our only military attachés besides, in 
addition. 

Senator Monronry. We have them; what I am saying is, in the 
centr al office, someone ought to coordinate that and I don’t ‘think there 
is too much objection in receiving international intelligence in avia- 
tion in there. I think it is noteworthy that they do coordinate to 
some degree. 

At some other places, I can’t explain why they are in there, but I 
can see some sense in that. 

Mr. Karant. Senator, I don’t think this should be construed as 
criticizing that man in that job. We are merely looking at the fact 
which didn’t exist before. 

Mr. Harrranrr. Which is the general posture. This is available 
through the years, nothing new that has come out that we haven’t had 
right along. We have had all kinds of missions which have been sent 
down to various countries, which have been CAA personnel. 

I don’t think there is really anything new in the picture, just a 
<n of the duties formerly done by civilians to military. 

A colonel is Deputy Chief of the Acc ounting Division of FAA. 
In the FAA’s Office of Personnel and Training key positions are held 
by a brigadier general, a colonel, anda lieutenant colonel. In the very 
import Office of Plans and Requirements, in addition to the general 
already referred to, there is a Navy captain, four colonels, and three 
lieutenant colonels. And the vitally important Bureau of Research 
and Development is almost completely under the control of military 
personnel—8 percent, as compared to the overall 3.78 percent for the 
entire FAA, 

The Bureau of Flight Standards has two lieutenant colonels, me 
the Bureau of Air Traffic Management has a brigadier general, ¢ 
Navy captain, seven colonels, and a lieutenant colonel. 

Every one of these is a key position. They cannot be counted as 
mere numbers, a handful of people amongst the 35,000. These people 
influence, make, and enact FAA policy affecting general aviation. 

In our opinion, these people lay a far more dominating role in the 
FAA than ever was intended. In the beginning we were told that, 
while the FAA would be essentially a civil Agency, a certain number 
of military personnel had to be taken in, but primarily in those areas 
where the military—because they are a major user of the total air- 
space—are affected by FAA operations. Instead, we find military 
personnel throughout the top echelons of the org: anization, and the 

organization itself being run like a military organization. 

This means only one ‘thing to us: If it continues in this manner, 
civil aviation will become dominated. more and more by military 
thinking, military philosophies, military practices, and military sys- 
tems. In all candor, I must say that this is a grave threat to civil 
aviation. 

In closing, we have these recommendations : 

1. Senate bills S. 3563 and S. 3564—companion House bills H.R. 
12440 and H.R. 12441—be passed in this session of the Congress. 
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2. Those changes in part 29 of the Civil Air Regulations dealing 
with increased physical standards for airmen which became effective 
October 15, 1959, should be rescinded. 

3. Part 406 of the regulations of the Administrator eliminating the 
nondesignated family doctor, which become effective June 15, 1960, 
should be revoked. 

Mr. Chairman, we are hurting terribly on that. I still hope it is 
within the bounds of this committee to persuade the FAA Administra- 
tor that this matter should be held in abeyance and reviewed. 

And the time is precious. It goes into effect tomorrow. 

4. A return to industry of all those functions previously delegated 
to non-Government sources, such as flight examiners and maintenance 
inspectors, reduce FAA staffing and appropriations accordingly. 

5, Reduce and restrict military participation in FAA to that level 
and to those positions required only to assure the military proper 
participation in airspace matters. 

This will probably be my last appearance to present testimony on 
this subject. May I express my appreciation for the courtesies ex- 
tended to me and to other members of my staff who have previously 
testified. You have been particularly kind to have induged me this 
rather long presentation today and I hope that the facts we have en- 
deavored to place before you will be helpful in your important 
deliberations. 

Now there were two other matters which were brought up, and I 
will leave it to the option of the chairman whether he wishes me to 
address myself tothem. One was the record with respect to the GAC 
and AOPA’s withdrawal. I will be glad to set the record straight 
on that, if you wish. 

Senator Monroney. Can you do it rather briefly? Iam under some 
pressure of time and I am afraid Senator Engle is, too. If you could 
limit it to a few minutes, I would appreciate it. 

Mr. Harrranrr. The other one which I will skip was a response to 
some of the information which was given in the accident record. 

Senator Monroney. Submit that for the record. 

I think the committee is aware of the declining per mile per accident 
rate. 

Mr. Harrranrr. Very quickly, General Quesada in response to a 

uestion from you, Senator Monroney, testified that he had formed 

AC as an advisory group and AOPA had withdrawn. This was 
in yesterday’s testimony. 

Well, the facts are quite different. GAC was formed long before 
General Quesada became Administrator; it was not a group he 
brought into being. 

Second, General Quesada, until the advent of these Senate hearings, 
didn’t consult with this group, but actualy appointed a different Gen- 
eral Aviation Advisory Committee, after General Quesada had en- 
couraged the GAC and its predecessor group, the GAF PG, to remain 
in existence. 

After the barrage of criticism before this committee that the FAA 
was passing regulations without industrial consultation, General 
Quesada suddenly became interested in the GAC. However, his 
appearance before that committee consisted of a vitriolic castigation 
of-any and all persons or organizations who had the audacity to dis- 
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agree with his views. AOPA was especially singled out for his divide- 
and-rule tactics for which he has now become quite famous. 

GAC for many months had operated, and successfully operated, 
under a unanimity rule and had made many fine contributions. We 
therefore favored continuation of this mode of operation. General 
Quesada was successful, however, in stirring the pot and we retired 
from the organization when it became evident that General Quesada 
was using it to exploit those who had the courage to stand up in the 
face of his juggernaut. 

The American Association of Airport Executives had previously 
retired from GAC. I wish to insert into the record a copy of our 
letter of resignation which amplifies and states the true facts of this 
case. I think we have already indicated the nature and extent of our 
membership as it may relate to that group. 

(Letter referred to follows :) 


MARCH 22, 1960. 
GENERAL AVIATION COUNCIL, 
610 Shoreham Building, 
Washington, D.C. 
(Attention: Mr. H. B. Wetherell, chairman. ) 


GENTLEMEN: It is with deep regret that I must now formalize AOPA’s resig- 
nation from membership in the General Aviation Council, effective March 17, 
1960. In following essentially the same course taken some months ago by the 
American Association of Airport Executives, it automatically follows that we 
are obliged to withdraw from GAC’s steering committee. 

As I pointed out at some length in the March 17 GAC meeting in Washington, 
we take this step with the greatest reluctance, and only after the most carefully 
considered judgment of my staff and myself. 

It was, and still is, our strong opinion that the operation of the GAC under 
the ground rules agreed upon at the meeting of October 23, 1958, at Wichita 
proved constructive and worthwhile. Under these rules, which require that 
GAC conclude its official actions in complete unanimity, GAC operated freely 
and effectively. Quite frankly, both my staff and I do not yet understand why 
the unanimity rule suddenly became the major issue it did, nor do we recall 
anything in the many recent months of GAC activity to indicate some fac- 
tual reason for this unexpected, unexplained action. 

In any event, when it became evident that a vote on this proposal was de- 
sired by a majority of GAC members, we took it upon ourselves to move for 
suspension of the unanimity rule itself, in order to permit the fairest possible 
action in considering the proposed change of procedure. I wish to commend 
you for the eminently fair and impartial manner in which you handled the 
issue. 

AOPA takes this step at a time when there is no pressing, specific issue at 
stake. The only matter involved here is one of basic principle, the fundamental 
ground rules of GAC operation. We do not believe it is right or proper to dele- 
gate our membership responsibilities to any other group, however well inten- 
tioned. The immediate and unrestricted stewardship of AOPA pilots’ welfare 
and best interests is our direct function. 

We believe that other organizations in the GAC structure ultimately will find 
the majority-minority rule unacceptable since it inevitably will place one or 
more GAC members in a position of compromising the interests of their respec- 
tive constituencies. Moreover, this rule will, we feel, potentially place one or 
more GAC members in jeopardy at the hands of those who choose to repeat the 
tactics we have already seen, by attacking those who take a minority position 
unfavorable to the attacker, no matter how honest and well-intentioned that 
minority position might be. 

You have clear evidence of this at the very moment I write this letter. 

GAC’s great strength lay in the strong and united front it has been able to 
present. Lack of a united front will weaken not only the GAC position, but 
the position of individual GAC members as well. 
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In conclusion, I want to reiterate four points stated during our announcement 
of resignation on March 17 which constitute our policy and intended action in 
connection with our withdrawal from GAC, 

(1) We wish to leave the residue of our dues for the good of the common 
cause. 

(2) It will be AOPA’s policy to advise GAC of AOPA’s position on pertinent 
subjects in good faith and always endeavor to join in worthwhile projects in- 
volving our respective spheres of interest 

(3) AOPA would wish to maintain liaison with GAC and to be apprised of 
opinions formulated by GAC. Further, AOPA will consider financial partici- 
pation in projects undertaken by GAC which can be embraced within the doc- 
trine of AOPA policy decisions. 

(4) AOPA will participate on an observer basis at the pleasure of GAC and 
will provide, whenever appropriate, staff or technical assistance in the further- 
ance of undertakings which can be determined to benefit AOPA’s membership. 

We understand that in the case of the last three points, any activities under- 
taken would be presumptuous on our part unless specifically endorsed and 
recommended by the GAC governing board. 

May I once again express for myself and members of the AOPA staff our 
regret in having to take the action confirmed by this letter. Please accept our 
appreciation for the exceedingly fair manner evidenced by all GAC members in 
discussion of this important subject. 

Cordially, 
J. B. HARTRANFT, Jr., President. 

Senator Monronery. Was there anything further you wished to say ? 

Mr. Harrranrt. I again thank you. 

Senator Monroney. We thank you for the time and the effort and 
the statistics and information you have been able to give this com- 
mittee. 

Do you have some questions, Senator Engle? 

I have an appointment delayed for 30 minutes and I feel I should 
get to it. 

Do you have any questions ? 

Senator Eneix. Only one question I would like to ask: aside from 
this legislation which is recommendation No. 1, we obviously can’t 
get to that or get it through this year. The others are recommenda- 
tions which would be administrative in character. 

Do you have any suggestions how we are going to prevail upon 
General Quesada to change his modus operandi / 

Mr. Harrranrr. Well, I think if you put in an appeal provision, 
it is the only way you can bring the thing into some semblance of 
orderly procedure. I don’t think any industry can prevail upon Mr. 
Quesada on anything that Mr. Quesada doesn’t want. He is complete 
and absolute in his rulings. 

Senator Ene. It boils down to this, you suggest that those changes 
in part 29 dealing with increased physical standards should be re- 
scinded. The only man who can rescind them is Quesada. 

The same on recommendation 3, and the same on recommendation 
4, and the same on recommendation 5. 

Mr. HarrranrFr. Mr. Quesada derives his powers from the act of the 
Congress and the powers that have been given are powers that can 
be taken back. In my opinion the Congress is the place to go for 
remedy. 

Senator Eneix. There is no legislation 





Mr. Hartranrt. Certainly a committee such as this committee, who 
has sponsored this fine piece of legislation initially, perhaps could be 
persuaded to give a letter of general guidance to the Administrator 
who is administering the act. 
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I am greatly puzzled that the request of the chairman for a 30-day 

postponement on a most reasonable basis on this was denied by the 
Administrator, so perhaps he isn’t going to listen to this committee, 
either; but I think there would still be a possibility that he might 
seek some guidance in the way of general persuasion, perhaps, from 
this commitee on the lines of policy which the committee had intended 
be followed and which I do not think is being followed in the admin- 
istration of the Federal Aviation Act of 1958. 

Mr. Murrny. Couldn’t many of these problems be overcome by ¢ 
greater resort to prior consultation by the agency before the promul- 
gation of the rule, No. 1; and, secondly, by giving hearings when hear- 
ings are requested and when a rule is going to affect a large segment 
of aviation? Couldn’t much of the problem be overcome ? 

Mr. Harrranrr. That is correct. That would help greatly. 

I was not too impressed with his statement yes terday about the 
Government being one of laws. I was quickly reminded of the saying 
which I think is very true: The more law the less justice; and we are 
in one of those situations right here. 

Mr. Moureuy. There is nothing in the Administrative Procedure 
Act which forbids such an agency policy. Isn’t that correct ? 

Mr. Harrranrr. Yes. Asa matter of fact, as I read the act, I think 
it is actually encouraged. 

Senator Monronry. I think one of the differences of opinion is the 
lack of understanding of what we are talking about on hearings. I 
don’t think anybody wants an adversary hearing where you cross- 
examine witnesses. I think the pattern has long been set by the Con- 
gress that everybody comes up here and speaks his piece and says in 
his own words what he w ants, and the next man following him can 
rebut that and somebody else can come in and rebut that before the 
hearing examiner or group. 

I think that is probably the missing link in the Federal Aviation 
Act, to have these things properly conducted on the record—not ad- 
versary hearings—but just informal hearings so as everybody can 
have his word. This, I think, is the goal that this committee has talked 
about for a long time. 

Mr. Harrranrr. With just one further provision, and I believe 
you may have implied this, Senator, and I don’t want to put words 
in your mouth, but one of the troubles with the hearings, now, is the 
FAA won’t say one word why they want the regulation, what their 
justifictaion is; they just want it. 

Mr. Murruy. Don’t they give their reasons in the Federal Register. 
or at least part of them / 

Mr. Karant. Usually not, just in the interest of safety. 

Mr. Harrranrt. Mr. Quesada says it really isn’t necessary. 

Mr. Karant. Once in a while they do, but in a matter as broad as 
this third-class medical thing they write what suits the result they 
are out to get, and when we question any of those things we are auto- 
matically starting a fight. 

Mr. Harrranrr. If you can have those hearings and have a free in- 
terchange, men of good will, I think, can always resolve problems, if 

each knows what the other's problems are. You can’t have it a one- 
sided closed-end hearing. That is the point I tried to make. 
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Senator Monroney. Of course, Congress sometimes may seem one- 
sided, but we like to get both sides. I think when you get both sides 
you are better able to legislate, or rulemaking, or anything else. 

If there are no further questions, thank you very much, Mr. Hart- 

ranft and your colleagues for appearing here. 

The committee will stand in adjournment. 

(Whereupon, at 1:05 p.m., the subcommittee hearing in the above- 
entitled matter was adjourned. ) 

(Nore.—Subsequently the following statements were received for 
the record :) 


MEDICAL CASES CITED BY GENERAL QUESADA ON PAGES 18, 19, 24, 33, of His 
TESTIMONY OF JUNE 13, 1960 


General Quesada’s testimony indicated that the FAA has a surprisingly large 
number of cases in which medical factors are known to have been the cause of 
accidents. These are related to FAA actions in revising the medical standards. 
If the surprisingly large number of cases have any resemblance to the six cases 
cited in the FAA testimony before this committee, then we can very well under- 
stand why the number would be “surprising” to anyone. 

A brief review of each case is very revealing. The case of a helicopter pilot 
was cited as a heart attack case. General Quesada did not state what type of 
medical examination the pilot had, but it appears that it would have been at 
least a class II by a designated examiner. The FAA has heard testimony by 
expert witnesses that a heart attack cannot be predicted by any means known 
to medical science. What he did not say, was how any of the changes that 
they have forced on civil aviation would have prevented this accident. 

He also cited the case of a mentally deranged student pilot who farcibly took 
an airplane at gunpoint. Again, he did not indicate whether the examination 
was made by a designated examiner or how the new regulations would have re- 
vealed the abnormal quirk in the applicant’s personality. 

The diabetes case that General Quesada mentioned was examined by a desig- 
nated examiner. The pilot did not reveal that he had diabetes and the new 
regulations have nothing new to add in the way of coercion to force the applicant 
to reveal such defects. Lying about an illness or defect is a violation regardless 
of what type of examiner is conducting the examination. Additional regulations 
will not cure this. 

The blood pressure case that General Quesada cited was another case handled 
by a designated medical examiner, and strengthens the case for the family doctor 
who should be more familiar with the patient’s medical history. 

Mr. Quesada talked about a private pilot in California who suffered a heart 
attack shortly after takeoff and crashed into a parking lot. Much was made of 
the fact that the medical examination of this airman was given by a nondesig- 
nated doctor. Again, the FAA is perfectly aware that the ability of a doctor 
to predict a heart attack is not predicated on a slip of paper from the Civil Air 
Surgeon—they know that the medical profession has no way of predicting this. 
We fail to see the contribution of the gory picture of that crash that was brought 
to the view of this committee by Dr. Goddard. I feel that the committee is fully 
aware of the results of any high speed crash, whether it be trains, cars or air- 
planes. A better picture of the gory results of a mishap in the air might have 
been the result of two FAA crewmen bailing out of a jet near Patuxent last 
week, which triggered off a chain of circumstances that resulted in four dead, 
one seriously injured, three aircraft, an ambulance and a crash truck destroyed 
and considerable other property damage. 

The last case that General Quesada used to support his testimony had to do 
with a 39-year-old airline pilot with heart trouble. This man was in violation 
for concealing his defect and the new regulations would have had no effect on the 
case. We believe it particularly significant that General Quesada mentioned 
that 48,000 passengers had been exposed to risk because of this man—who had 
received all of his examinations from a designated examiner. 
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STATEMENT OF FREDERICK B. LEE BEFORE THE SENATE INTERSTATE AND FOREIGN 
COMMERCE COMMITTEE, JUNE 14, 1960 


Mr. Chairman, it is a great pleasure for me to appear again before this com- 
mittee, with which I worked so closely for many years. 

My name is Frederick B. Lee. I reside in McLean, Va. I am appearing here 
as a representative of the National Pilots Association, of which I am the treasurer 
and a director. I serve in this capacity strictly as a volunteer, without compen- 
sation or emoluments of any kind except the satisfaction of working for a 
cause that I believe to be worthy. My full-time job is director of the Washing- 
ton office of Olin Mathieson Chemical Corp., which, as you may know, is a 
highly diversified manufacturing enterprise, but which is not directly involved 
in the business of aviation. 

My aviation background is briefly as follows: I have been an active and li- 
censed pilot since 1930 and I still own and fly my own airplane. During World 
War II, I was a naval aviator. After the war, I joined the Civil Aeronautics 
Administration in 1946 as program planning officer. From 1948 to early 1953, I 
served as Deputy Administrator. Early in 1953 I was appointed Administrator 
of Civil Aeronautics and was confirmed by the Senate. I served in that capacity 
until December 1955. 

The fast-growing National Pilots Association, which I represent before this 
committee, is a responsible organization of pilots from every State in the Union. 
It includes all classes of pilots from those with simple private certificates to the 
highly skilled professional with all possible ratings. It is a democratic or- 
ganization run by its members, responsive to the thoughtful views of the great 
cross section of thinking general aviation people, who are well aware of their 
responsibility both to the general public and to those others who use the air- 
space. My appearance and remarks here today have been authorized by the 
National Pilots Association Board of Directors. My remarks refer to the broad 
question of rulemaking and enforcement, which of necessity include the subject 
of pilot certification, which is the major item on your present agenda. 

I can testify that the regulatory system under the Civil Aeronautics Act of 
1938, as amended, did not work. The Administrator was virtually unable to 
act on his own responsibility because of secretaries, under secretaries, boards, 
committees, and whatnot with which he legally had to share his responsibilities 
and authority. Aviation planning, administrative and regulatory activities were 
spread through Government departments, study groups, and coordinating com- 
mittees—literally scores of them. The Civil Aeronautics Board, which has al- 
ways been oriented toward the economics of air transportation, and rightly 
so, had the ultimate safety rulemaking authority. Technical judgments had to 
be reached by this quasi-judicial nontechnical Board and, in this function, the 
members of necessity had tu rely largely on the technical advice of the staff 
whick in turn duplicated the technical staff of the Civil Aeronautics 
Administration. 

No wonder that fast-progressing aviation often outstripped the Government 
agencies supposed to promote and regulate it. 

The situation was saved by the wise and thoughtful action of Senator Mon- 
roney, and others on this committee, in sponsoring the Federal Aviation Act 
of 1958 which centers responsibility in one Administrator. We think this is 
fundamentally sound and that all uses of the airspace, military and civil alike, 
should be dealt with and regulated by one authority. We feel that any dilu- 
tion of this authority with respect to any branch of aviation would lead to con- 
fusion, the paralysis that existed under the former act and, in short, would 
have adverse effects on all aviation. 

The existence and exercise of the authority granted under the Federal Avia- 
tion Act has already benefited general aviation as, for example, in the handling 
of the difficult problems of military airspace reservations where the Adminis- 
trator, Mr. Quesada, is to be congratulated on his constructive and positive 
action. 

The Federal Aviation Act may require minor modifications, as we go along, 
but in its broad outline we feel it represents a sound approach toward meeting 
our increasingly complex aviation needs. 

Of course, there have been problems. We think this is a part of a shaking-out 
process which is to be expected in developing any new agency. If we might 
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constructively criticize, we think that in both the rulemaking process and in 
enforcement, the Federal Aviation Agency has been unnecessarily peremptory 
and zealous to take action, without sufficient communication with those affected. 
In rulemaking, the FAA should make certain that the results of its action are 
sound, equitable and justified and in enforcement that the reasons for the action 
are thoroughly understood by those affected. We feel, however, that this situ- 
ation can be cured by administrative action within the present act rather than 
by inserting an independent agency, the Civil Aeronautics Board, into the rule- 
making processs. 

There is much more to be lost than to be gained by allowing a review by the 
CAB of the action of the Administrator in promulgating safety rules. After all, 
the Federal Aviation Act and the Administrative Procedure Act both allow an 
appeal to the Federal courts by anyone adversely affected by a regulation. This 
is protection against arbitrary and unreasonable action. By allowing an appeal 
to the Civil Aeronautics Board, we would be again diluting the responsibilities of 
the Administrator—in effect be setting up what would become the rulemaking 
body without statutory rulemaking authority. This would be an anachronism 
and would be a kind of organizational setup not found anywhere else in the many 
rulemaking agencies of our Government. 

We feel that the solution lies not in layer upon layer of appeals but in 
improving the procedures within the existing act. We feel that by proper 
procedures the FAA can create mutual trust and confidence and can restore 
the feeling that it will fairly deal with the industry’s problems. 

In the following discussion, I specifically do not cover emergency situations 
where steps must be taken with dispatch and when the protection of life and 
property demands immediate and positive action. 

In all but emergency matters, the public attitude of officials of the FAA, when 
considering possible new regulations, is of prime importance in creating con- 
fidence. Great care must be exercised by those in authority to maintain strict 
objectivity and impartiality with respect to the entire rulemaking process until 
opposing views have been received and fully considered. 

Next in importance comes the need for public hearings. Whereas the Adminis- 
trative Procedure Act permits opposing comments to be received either orally 
or in writing, it seems highly desirable that a public hearing be held before a 
hearing examiner on all important controversial issues. At such a hearing, 
both sides must stand up and be counted. The examiner can probe deeply 
into the arguments of either side. There is an opportunity for either side to 
offer rebuttal testimony. In short, the whole rulemaking process becomes 
more meaningful. 

Above all, before the formal rulemaking procedure starts, the FAA should 
find ways and means to have informal technical consultations with those who 
will be affected. Such consultations with experts in industry have proved 
beneficial in the past in exploring the many new frontiers of aviation knowledge 
before a positive course of action is projected. We feel that we in general 
aviation can contribute much in these early discussions. 

We come now to the matter of enforcement. We have stated that we feel 
there have been occasions when the FAA has been unnecessarily peremptory and 
rigorous in carrying out what it believes to be its responsibilities and duties 
and that this has brought about some hardship. The fact, of course, is that 
no one likes the policeman when he is being given a “ticket” or being denied a 
privilege, especially when he thinks there were either extenuating circumstances 
or that he was actually right and the policeman wrong. Under such circum- 
stances, it does not take long for the resulting friction to create a substantial 
amount of heat. 

Here again we would like to make a constructive suggestion which we think 
ean be accomplished by the Administrator within his existing authority and 
which in our opinion does not require any amendatory legislation. We would 
like to suggest that the Administrator take steps to set up an appeal procedure 
which will be well understood and widely available. Then, whenever there is a 
feeling on the part of those regulated that they are being unjustly or unneces- 
sarily accused, they would have an opportunity to have the circumstances 
objectively and impartially appraised. Nothing in such a procedure would be 
meant to, nor need, take away the authority of the Administrator to act 
promptly and decisively in matters when obvious facts are conclusive. We 
think such a procedure would be advantageous for two reasons: (1) It would 
provide the regulated with an appropriate avenue for appeal; and (2) the fact 
that there was a procedure within the Agency the purpose of which was to 
review the decisions of other Agency personnel would in itself temper any 
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peremptory approach to the imposition of the regulatory authority of the 
Agency. 

The National Pilots Association fully appreciates the difficulty the FAA Ad- 
ministrator and the personnel of his Agency have if they are required to deal 
individually with all segments of general aviation on problems which are 
essentially common to all. Several years ago a group of organizations formed 
what is now known as the General Aviation Council. NPA is a member of 
this council, as are the National Aviation Trades Association, National Busi- 
ness Aircraft Association, Inc., Aviation Distributors & Manufacturers Associa- 
tion, National Association of State Aviation Officials, Flying Physicians Asso- 
ciation, the Soaring Society of America, Aeronautical Training Society, Utility 
Aircraft Council of Aerospace Industries Association, and the National Flying 
Farmers’ Association. 

It should be clearly understood that in the statement I am about to make I 
am speaking solely for the National Pilots Association and not in any way for 
the General Aviation Council. But NPA feels that working through and with 
that council, the problems which general aviation has in working with the 
FAA can be satisfactorily solved, to the mutual advantage and in the interest 
of the entire aviation community and the public at large. NPA thinks we are 
already making steady progress in this area and finds the Administrator to be 
very cooperative. The inevitable result will be much improved communica- 
tions between general aviation and the Federal Aviation Agency and more 
mutually satisfactory relationships. 

On the question of rulemaking and appeal procedures, our association would 
consider it a privilege to assist in the development of such procedures and think 
the General Aviation Council working with the FAA could achieve a mutually 
desirable objective. Here again I am not making a statement for the council, 
but only expressing an opinion for one member. 

We are aware that these hearings have been conducted to explore what has 
occurred after a year of operation under the Federal Aviation Act. It would be 
natural and proper for your committee to expect that there would be some 
problems and I think everyone will admit there have been some. 

However, in summary, we think the basic Federal Aviation Act is sound. 
We believe the Administrator, on the whole, is doing a notable and, in many 
ways, a remarkable job. We are well aware that the speed required to bring 
about proper control of the use of our airspace, in the best interests of the rapid- 
ly growing civil aviation and the public, has resulted in some toes being stepped 
on, ours on occasion among others, but that the overall results accomplished 
have been in the best interests of aviation, the public, and the Nation as a whole. 
Looking to the future, we firmly believe that close work and consultation with 
the FAA will bring about mutually beneficial remedies for the inevitable errors 
which are found to occur in the creation of anything new and that working 
together we can establish the climate for aviation progress which our Nation’s 
future demands. 


FLIGHT ENGINEERS’ INTERNATIONAL ASSOCIATION, 
Washington, D.C., June 9, 1960. 
Hon. A. S Monroney, 
Senate Interstate and Foreign Commerce Committee, 
Chairman, Aviation Subcommittee, Washington, D.C. 


Dear SENATOR Monroney: This association would like to go on record as 
supporting the views of Rowland K. Quinn, president of the Air Line Stewards 
and Stewardesses Association as presented in testimony before your committee 
on Tuesday, June 7, 1960. 

We, furthermore, would appreciate the opportunity to have the following 
comments concerning the cabin attendant situation placed in the record. 

Thank you for your consideration. 

Sincerely, 
R. A. Brown, President. 


This association feels that the arrival of the jet age, with all its incumbent 
problems and hazards, makes mandatory another look at the situation of the 
eabin attendant. Although many of the problems faced by the attendants 
existed throughout the piston days of commercial flying we feel that the jet 
age has now magnified them to the point where they are becoming vital to the 
public welfare. 
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It is our belief, gained from the reports of flight engineers on the Nation’s 
airlines, that at least one attendant should be licensed by the Federal Govern- 
ment. We feel certification is the only thing that can provide the qualities of 
responsibility and authority so desperately needed in handling large numbers 
of passengers. We further believe that the only way to insure uniformity of 
training standards in emergency and normal safety measures is to establish 
such standards by Federal regulation and certification of the persons involved. 

Today’s jets carry upwards of a hundred persons and the passenger cabin 
is usually divided into two main sections (first and economy classes). These 
sections are in turn split into lounges, galleys, and the like. 

Within the past few weeks one of these aircraft, a TWA 707, crash landed 
at Idlewild in New York after an unsuccessful attempt at a go-around. The 
cabin attendants in the rear passenger section were in their rightful seats on 
landing. That is, sitting up against a bulkhead facing away from the passengers. 
These attendants thought the plane had merely experienced a hard landing. 
They were not aware of any danger until passengers started back to the exit 
doors saying the plane was on fire. The possibility of panic in this situation 
is obvious. But the problem here is far more complex. 

When the power was shut off the PA system immediately went dead, and the 
aircraft is just too long for an attendant to shout and be heard over the noise 
of excited passengers. Furthermore, the operating crew was unable to get back 
to the rear section for some time due to smoke and difficulty in removing pas- 
sengers from the front section of the airplane. So, in short, the attendants were 
left on their own with no form of communication or leadership. The point here 
is that we must consider the worst possible situation where the operating crew 
has been incapacitated or even killed. In such a case the attendants can look 
for no help or leadership from the crew. There must, therefore, be an at- 
tendant thoroughly trained in emergency procedures and evacuation of pas- 
sengers in charge of the passenger cabin. The only way to insure this person’s 
competence is to certificate this person under existing Government regulations 
which would also encompass a training and retraining program. 

In conjunction with this accident we would strongly recommend that each 
airplane carry several hand-type loud speakers with self-contained power units 
and that these portable loud speakers be positioned at the various attendant 
emergency positions. 

The working conditions of the cabin attendants have worsened with the jet 
rather than improved. Their seating accommodations are of the worst make- 
shift type—for instance one aircraft has a seat for the attendant’s use during 
takeoff and landing in the middle of the coat rack. On other equipment they 
are forced to sit next to hot coffee urns and on some even in the lavatories. 
We can find no reason why the attendants should not have regular seats from 
where they can watch the passengers during the crucial takeoff and landing 
periods. 

There are other design failures on these jets, too. For instance, the life 
rafts are placed in such a manner as to be almost inaccessible to an attendant 
to say nothing of their cumbersome size and weight. The plug-type doors in use 
today require two people to open them under emergency situations. 

An attendant is required by Federal regulation on every airplane carrying 
more than 10 persons. Yet these same Federal regulations have nothing to 
say about what this attendant is to be, what kind of training he or she is to 
have, or what his or her duties are. But FAA inspectors riding the airlines 
constantly quiz the attendants, and rightly so, as to their knowledge of safety 
procedures. Now, if these attendants are to be subject to Federal action as a 
result of their knowledge or lack of it, they certainly should be entitled to get 
the training and retraining which will give them this knowledge. We have 
seen the chaos in matters of training for other crew members. No two airlines 
conduct the same kind of training. We, therefore, believe that the attendants 
must be certified and that out of this certification will come a standard train- 
ing program. We know also from experience that no airline is going to give 
any more training than is required by law. 

We feel, therefore, that there must be certification of the attendants, or at 
least one on each aircraft. Without the certification there will be no serious 
training program and no qualifications to meet. This association feels that 
public safety demands certification to establish leadership and authority in the 
passenger cabin. 
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SUPPLEMENTAL STATEMENT OF AIR LINE PILOTS ASSOCIATION, INTERNATIONAL, ON 
AVIATION SAFETY 


INTRODUCTION 


We are here today representing the Air Line Pilots Association. In an ap- 
pearance before this committee on January 18, 1960, we discussed various aspects 
of air safety generally. Weare pleased to have this opportunity to comment upon 
eertain problenis in greater detail. 

This statement will supplement our previous presentation and will deal more 
specifically with air traffic control, airspace management, matters affecting air- 
men qualifications and certification, and propose certain amendments to the 
Federal Aviation Act. 

We think that basic to this discussion is the fact that the aviation industry 
is unique in that it is almost completely dependent upon the Federal and munic- 
iple governments to provide facilities for the operation of aircraft. Our airways 
system, our terminal area facilities, our airports, the minimum standards for 
the construction and operation of our aircraft, are all responsibilities of govern- 
ment. The safety of air transportation is dependent on the adequacy of the 
facilities provided, and, when problems develop in this area, we have a responsi- 
bility to bring them to the attention of government in order that we can perform 
our job with the degree of safety expected of us. 


INADEQUACY OF PRESENT FACILITIES 


When the Federal Aviation Agency came into existence approximately 1 year 
ago, a pressing problem which cried for solution by that Agency was to provide 
a safe and efficient air traffic system capable of handling the present and future 
needs of our rapidly expanding air commerce. The critical nature of this prob- 
lem was recognized by all segments of the industry. Everyone conceded that 
a satisfactory solution will require an effort of considerable magnitude. 

The air traffic system presently in use throughout the United States is highly 
complex. This complexity results from a collection of compromises, and a fail- 
ure in the past to keep abreast of the problem and lay long-term plans for its 
solution. There are presently deficiencies in communications, coordination, 
ground-based radar equipment, airports, terminal aids, and airborne units, all 
of which make their contribution in derogation of safety. Pilots still use essen- 
tially the same navigation and communication systems that were employed 10 
years ago. The additional capacity of the air traffic control system, which has 
been made necessary by expansion of traffic and changed characteristics of air- 
craft, has been realized by the use of additional controller personnel, some addi- 
tional ground-based equipment, and a substantial amount of pilot-controller team- 
work. For example, our present aircraft are equipped with dual airborne navi- 
gational equipment which was presumed to satisfy the “fail safe’ concept by 
having standby equipment in the event of the failure of a similar unit. The 
present state of the art, however, more often requires that the full capacity of 
this dual equipment be utilized in order to adhere to air traffic procedures. In 
departures and arrivals, communications have reached that stage where voice 
transactions occur approximately every 15 seconds. 

Our air traffic system designed for aircraft capable of about 180 miles per hour 
is still in use for the supersonic airplane. This has had the effect of greatly in- 
creasing the responsibilities of the pilots and controllers whose duties are al- 
ready burdensome. 

The greatly expanded air traffic of recent years has necessitated such close 
spacing of established air routes as to require much more precise navigation. 
Rapid-fire position identification requires almost constant tuning and retuning 
of radio facilities, and this is true during some of the most critical times in flight, 
when the pilots are no less legally bound by the requirements to observe and avoid 
other traffic. The present-day workload of the pilot and controller is at an 
all-time high, and under many flight situations the copilot member of the crew 
is almost completely occupied with communications alone. 

The following is a study recently completed by a pilot for us on the communi- 
cation and cockpit workload problem. In transmitting it to us, he made the 
following observations: 

“The greater the congestion in an area, the more frequent are the radio calls 
and frequency changes. Couple this to the saturated airways near these termi- 
nals calling for greater vigilance out the window, and we have potential dis- 
asters all the time. 
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“T made this survey on my own and over about 5 months. It may not be con- 
clusive but it does indicate that on domestic operation we are making more than 
one contact per minute and taking better than 20 seconds per contact. One 
pilot is on the radio half the time. At terminal areas, he is on the radio con- 
stantly.” 
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1 Out of seat 173 minutes to take 32 positions and 160 loran shots. 
2 Out of seat 167 minutes to take 182 loran shots and 18 positions. 
3 Out of seat 52 minutes to take 52 loran shots and 17 positions. 

4 Out of seat 50 minutes to take 60 shots. 

“In one case we made 37 contacts in 14 minutes, changed heading 11 times 
in 5 minutes, and changed frequency 17 times within 14 minutes. 

“Average time for a contact takes 20 seconds. 

“A’ contact is figured as any time the pilot initiates a call or answers a call. 
One contact covers the time used by the pilot calling and the station answering 
and vice versa. The expression ‘Roger—O.K.,’ or simple answers to calls, are 
not included as contacts. A contact must be a complete call and answer; i.e., 
‘New York center from EAL 641 over.’ ‘EAL 641 from New York center, go 
ahead.’ This constitutes one contact. 

“Average time to write and compute a position report takes 1 minute 50 seconds 
to 2 feet 10 seconds. This is from the time the needle swing is observed until the 
mike is picked up to make the call. 

“It takes about 25 seconds to properly scan the panel, to check altitude, head- 
ing, bearings, etc., and to check engine instruments. 

“It takes about 20 seconds to tune, identify, and set the omni bearings selector 
on a navigational radio. 

“Thirty seconds is an average time for reading a check list. 

“On a DC-7 there are, in the cockpit alone— 

86 dials—34 are dual 

138 switches or rheostats—1 is a 6-position selector switch, several are 
5-position 

14 light switches 

55 warning lights—2 are for 4 engines 

52 knobs—throttles, props, fuel tanks, ete. 

52 radio controls 

12 volume controls 

5 knobs for the autopilot 

15 circuit breakers. 
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“The gust lock, four trim tabs, windshield wiper, nose wheel steering, emer- 
gency brake, parking brake, control column, rudder pedals, magnetic compass 
and the toe brakes. 

“There are 21 switches on what is known as the F/E panel. 

“Any one of the switches or dials or knobs has the potential to kill. A com- 
bination of them can destroy the aircraft in some cases. The captain is re- 
sponsible to know all of them. On my airline, we have four different Constella- 
tions, a DC—6, DC-7, Electra, Convair, Martin, DC-4, DC—S and several differ- 
ent interchanges. We maintain a manual for each airplane; a gross weight 
manual; three navigational manuals, and a company operations manual. 

“There are over 3 million changes a year on the navigational charts, and 
maps. 

“Many of our pilots are ‘qualified’ on all equipment. Our average flight month 
runs around 80 hours and our away-from-base time averages 320 hours a month 
with 340 as a maximum in scheduled operation.” 

We asked the same group to make a similar study for us on the Electra air- 
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eraft since it is faster than the DC—7. The study, as submitted, follows: 
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“One case shows 42 contacts in 12 minutes, changed heading 13 times in 5 
minutes, and changed frequency 19 times in 13 minutes. 

“The increase in contacts seems to be related to the speed of the aircraft. 
We must make additional reports to more people. Many reports are in relation 
to speeds, altitude, and positions. There is an ever increase in the contacts con- 
cerning traffic. The load here is ridiculous as we seldom see the traffic as 
indicated. 

“On the Electra there are 86 dials, 141 switches, 46 knobs, 145 warning lights, 
and between 400 and 500 circuit breakers and fuses. There are 59 radio 
switches, 14 volume controls, 38 selector switches, and 13 different radio sets 
which use 21 antennas. There are 5 autopilot controls, the nose wheel steering, 
4 trim tabs, the emergency air brake, the parling brake, the throttles and con- 
trols. There are 12 selector switches, 2 of which are 10-position switches and 
several are 6-position. On the F/E panel there are 11 switches and 11 radio 
switches.” 
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We do not contend that these figures are representative of all routes. They 
are, however, taken directly from airline flights flown in the aircraft named. 

We are not unappreciative of the considerable research and development now 
underway which looks toward an improvement of service and pilot-controller 
problems. For the most part, however, this planning is for future development 
upon which we will comment later. 

We are concerned with the important problems which are currently at hand. 
Newer, faster, more complicated, and critical aircraft are rapidly being intro- 
duced into service. This is being done notwithstanding all of the deficiencies. 
There is need to accelerate improvements in the critical areas mentioned. 


AIRPORT TRAFFIC CAPACITY 


In our previous appearances before this committee, we have sought to make 
it clear that an air traffic system, to afford maximum efficiency and safety, must 
stretch from the airport ramp of departure to the airport ramp of destination. 
This is the concept which must be adopted, and appropriate action undertaken 
to effect its implementation. In this regard the Federal Aviation Agency must 
be empowered with sufficient authority to effectuate traffic control services to 
insure that the maximum advantages of such services will be realized. 

The Federal Aviation Agency is not presently so empowered. For example, 
while the FAA has ample authority and power to install electronic and visual 
aids to assist in arrivals and departures at our airports, it does not possess 
the requisite power and authority in all instances to provide off-airport facilities, 
however necessary this may be. In consequence, its efforts at improving airport 
capacity is seriously hampered. At Chicago Midway Airport, which is one of 
the busiest in the world, it took some 3 years to implement the installation of 
the vitally needed off-airport approach lights, due primarily to the difficulty in 
acquiring the installation site or right. This difficulty is being duplicated in 
other parts of the United States and witnesses before this committee have 
pointed out the fact that several critical programs have been delayed for a 
similar reason. 

The airport is the keystone to any airspace utilization program. It follows 
that the responsible agency must be clothed with the necessary authority in the 
development of these airports to implement all necessary safety requirements. 
There is perhaps no more critical problem confronting us than this, in the im- 
provement of the airways system. We are still without a single airport in the 
United States capable of efficient handling of the volume of traffic which the 
present air traffic control system can supply, even with the latter’s deficiencies. 
Efficient and safe airport facilities are a basic requirement in commercial avia- 
tion; they are a no less important factor in the national defense. Following 
are some of the improvements which must be made in our airport facilities, look- 
ing forward, as we must, to the inevitable increase in capacity. 

(1) ILS approach facilities are a necessity at all airline airports. There 
is a need today for parallel ILS installations at our higher density airline 
airports. This project should be given priority. 

(2) Procedures for simultaneous ILS approaches on adequately spaced 
parallel runways must be developed for use at the earliest possible time. 

(3) Where weather conditions require use of runways in more than one 
direction additional instrument landing systems should be installed. 

(4) For safety and efficiency of operations circling approaches must be 
eliminated for high performance aircraft. 

(5) All ILS Systems must be supplied with a complete standard ap- 
proach light system with sequenced fiashing lights. (There are presently 
235 ILS and approach light systems in the FAA program through 1963 and 
only 83 sequenced flashing lights are programed. Airline service has been 
certificated into 5€9 airports.) 

(6) There are presently many airports in the United States which are 
off the presently controlled airways; and there are many such airports 
which are not surrounded by a control zone. As a result we still have, we 
regret to say, commercial flights which must leave the controlled airways 
and fly under instrument flight rules on these uncontrolled airways to air- 
ports having no control zone. To understand the import of this procedure, 
the pilots of a commercial flight leaving a controlled airway under instru- 
ment flight rules, and flying an uncontrolled airway to an airport which has 
no control zone, have limited navigation facilities, and cannot be aware of 
other traffic making use of such airways or airport; nor has other traffic on 
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such airways or approaching such airport knowledge of him. This problem 
should be remedied. 

(7) Runway reference strobeacon lights: Many airports have instrument 
approaches utilizing many types of aids such as broadcast stations, homer 
beacons, low-frequency ranges, TVOR and VOR’s. Most of these have no 
approacn lights. Some of the airports have no high-intensity runway lights, 
others have only low-intensity threshold marking. Until proper aids are 
available, we believe a minimum runway approach reference light marking 
should consist of two strobeacons placed on either side of the instrument 
runway. 

(8) Blast fences are a necessity where airports have expanded to their 
fence lines. As an example, the FAA has participated with the city of 
Chicago to extend the runway ends of the diagonal runways as close to the 
fence line as possible. This is good, and we laud the mutual cooperation 
of the FAA and the city of Chicago in this effort, but are unable to compre- 
hend why they stopped short of their goal and removed from the improve- 
ment program the appropriations for the blast fences which would have 
made the development useful to the airlines and acceptable to the airport 
neighbors. The reason, we understand, is that no standards were established 
for blast fences, and, therefore, no appropriations were permitted. Later 
such a low priority was given this item that FAA matching appropriations 
were not allowed. We believe that blast fences are as important as the run- 
way extension, if their lack would prohibit the use of such extensions. 
Certainly they are as important as runway clear zones for which the FAA 
will participate by grants-in-aid under the Federal-aid airport program. 

In this reference case, blast fences would: 

(a) Enable pilots to use the whole runway length for takeoff. 

(6) Enable pilots to run up their engines into the wind and away 
from the runway. 

(c) Reduce noise nuisance to airport neighbors. 

We request assistance in obtaining faster action on approval for such 
operational equipment. It has been only in the last few days that we 
understand the bottleneck has been removed, but we have not seen the 
blast fences as yet. 

(9) Taxiways, ramp areas, and gate space are a necessary part of the air 
traffic system. It is equally important to have airport taxiways, ramp areas, 
and gate space capable of handling the traffic potential expected, as it is to 
have efficiency in other phases of the air traffic control system. At Chicago 
Midway, for example, many times the gate capacities are exceeded before 
the capacities of the runways are reached. At Washington National Air- 
port, the lack of takeoff runway availability results in substantial delays 
on many occasions. This illustrates the necessity for dual parallel run- 
ways to meet traffic requirements as traffic density increases. In the same 
way, taxiways and ramp areas must be improved with other traffic handling 
facilities. The Jet Operational Requirements Panel of the International 
Civil Aviation Organization has made many excellent recommendations on 
this subject. 

A few weeks ago I spent 42 minutes from the time the aircraft landed at 
Washington National Airport until a place to park it was available; 32 
minutes later, the baggage was delivered. 

(10) FAA certification of airports for the type of service proposed would 
assist in proper development of airports. For example, we have no mini- 
mum requirement for firefighting and rescue facilities at airports as indi- 
cated in our January 18, 1960, testimony before this committee. 

We made a number of additional recommendations in this area in our testi- 
mony of January 18, 1960, many of which paralleled those made by the Doolittle 
Commission in 1952 and by the Air Transport Association on January 14, 1960, 
before this committee. We ask that these be carefully reviewed. 


IMPROVED TURBOJET ATC PROCEDURES 


Testimony has already been given to this committee, by this association and 
others, pointing out that the “see and be seen” concept is not suited to turbojet 
operations. Unfortunately, the regulatory criteria does not parallel this basic 
premise. When operating turbojet aircraft, pilots are still held legally respon- 
sible to “see and avoid” other aircraft. As pilots, we do not desire to shirk 
our responsibilities in providing maximum safety to the traveling public; how- 
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ever, this regulation and procedure, holding a pilot responsible for seeing and 
avoiding other aircraft in turbojet operations, is impossible of performance. 
The Radar Advisory Service for Specified Air Routes, recently promulgated by 
the Administrator, appears to be an earnest attempt to bring about improve- 
ment. One would be justified in assuming that in such a recent pronouncement 
the FAA would have taken cognizance of reality and provided a sensible remedy 
to this obsolescent rule. Such was not the case. To the contrary, FAA re- 
affirms it. The advisory merely provides assistance in maintaining clearance 
between jet aircraft at higher altitudes over designated routes, and after giving 
this advisory separation service, the advisory ends with the following admoni- 
tion: 

“These services do not relieve the pilots of the responsibility to see and avoid 
other aircraft.” 

When one considers that, under many conditions, it is a physical impossi- 
bility for the pilots to see and avoid each other, the last-mentioned words of 
the advisory can only indicate to us that the pilots have been saddled with an 
impossible task and assigned a responsibility impossible of acceptance. The 
rule, however, will provide the “out” for everyone else, in an eventuality. 

Witnesses for the FAA have stated to this commission that, ‘‘while the see- 
and-be-seen concept of collision prevention serves quite well at moderate speeds 
and in the lower level of the airspace, it is not suited to turbojet operations.” 
How, then, with this impossible regulation as the basis for separation at high 
altitudes, can the traveling public be assured that they are being adequately 
protected by the present turbojet traffic procedure? 

The capabilities of the aircraft make it necessary that many civil and military 
aircraft operate at high altitudes. A great majority of the pilots’ flight prob- 
lems and decisions, both civil and military, are necessarily related to the per- 
formance capabilities of the aircraft and leave little discretion. To be effective 
then, the air traffic control system must satisfy such aircraft requirements. 

The FAA does not attempt to provide positive separation between VFR (visual 
flight rule) and IFR (instrument flight rule) flights above 29,000 feet. To the 
contrary, current procedures permit the commingling of this air traffic. For 
example, current procedures result in commercial aircraft normally being as- 
signed odd altitudes at 29,000 feet or above; military flights may operate 
VFR or VFR-on-top at even altitudes. Theoretically, there is a built-in separa- 
tion of 1,000 feet between these two types of operations while cruising in level 
flight. We say theoretically because altimeters currently in use are not of such 
accuracy as will reflect actual altitude at high levels. An inaccuracy of 500 
feet in respective altimeters, which is not without the scope of possibility, 
would place the two flights at a collision altitude. IFR flights at 29,000 feet and 
above are afforded a minimum vertical separation of 2,000 feet when approach- 
ing head-on. It is conceded that there is merit to the vertical separation assign- 
ments to VFR and IFR flights, but we feel strongly that the overall procedure 
is deficient. Our fears in this regard stem from the near-miss reports which 
are constantly streaming into the association. 

Under the current radar flight advisory service, commercial flights VFR or 
VFR-on-top are permitted to climb or descend through altitudes utilized by 
military aircraft in areas covered by radar, without being provided specific in- 
formation as to the altitude of military aircraft in the vicinity. No attempt is 
made to provide positive separation from this military VFR or VFR-on-top 
flight, other than advice as to its relative position. In fact, no requirement exists 
for the military flight to advise its altitude. Cruising in a radar area VFR or 
VFR-on-top, a commercial pilot has been advised that he has military traffic on 
a collision or near-collision course approaching him either right or left. Since 
the military traffic has not reported its altitude, and since this information is not 
available to the radar operator through his radar device, he is unable to inform 
the commercial pilot at what altitude the military aircraft is approaching. In 
such a situation, it has been reported to us, that all eyes of the crew in the 
commercial plane were trained in the direction in which the military aircraft 
was presumed to be approaching, and to every one’s consternation, and because 
of the speed with which this aircraft approached, it was not seen until moments 
before it passed several hundred feet below. If these two aircraft had been on 
a collision course, a catastrophe would have been unavoidable. In short, reliance 
is being place on the requirement that civil and military pilots “see and avoid” 
each other. 











REVIEW OF THE FEDERAL AVIATION ACT 1267 


We subscribe to the philosophy of “live and let live” in the utilization of air- 
space. Nevertheless, we do not believe the military or civil pilot and the air 
traveling public are being afforded maximum protection under the procedures 
just mentioned. We believe that the safety of the public, and that of the civil 
and military aircraft, will be greatly enhanced by the establishment of 
a procedure whereby specific altitude information is provided to ‘tthe appro- 
priate controller by military flights operating in areas covered by radar, 
the same as it is now required in areas which are not so covered. Establishment 
of this requirement will considerably reduce the presently necessary communi- 
eations between pilots and controllers. The safety of the civil, military, and 
traveling public be greatly improved, and we will have an intelligent system to 
provide separation whether the airborne transponders, which provide positive 
radar identification, are operating or not. 

It must be conceded that the foregoing suggestions have considerably more 
merit than the present procedures which require an effort to operate under the 
rules based upon an obsolete and impossible premise. 


EXPANDED NEED FOR POSITIVE SEPARATION PROCEDURES 


The pilots of modern high-performance aircraft require assistance in order to 
maintain positive separation. Heretofore, the higher performance aircraft, with 
capabilities of flying above the more congested airspace, did not meet such 
serious traffic problems once they had passed through the lower airspace in their 
climb to a cruising altitude, and until they descended into the airport of destina- 
tion. In other words, there was a natural segregation of the high-performance 
aircraft which simplified traffic separation. This segregation no longer exists 
and the resultant problem of positive separation will become increasingly acute. 
High-performance aircraft are presently operating at medium altitudes also, and 
such flying is expanding in lower altitudes, which are already crowded with 
commercial and civilian flying, as short-haul operations utilize faster turbine- 
powered aircraft. In consequence, the aircraft performance capabilities currently 
rendering “see and avoid” obsolete at high altitudes will shortly be equally 
applicable at lower flight levels. 

For many years, the air traffic system has not provided positive separation of 
aircraft operating under instrument flight rules from those using the VFR pro- 
cedures. We believe an urgent requirement exists to develop an air traffic sys- 
tem capable of providing this positive separation service in all airspace where 
high-performance aircraft are being operated. A solution, however, which denies 
an aircraft use of available airspace cannot be considered satisfactory. 


USE OF RADAR FOR ATC 


Ground-based radar has had widespread application as a part of the ATC sys- 
tem, and has had an important place in substantially increasing the capacity of 
the ATC system. It has become a prominent tool, mainly because adequate air- 
borne equipment is not yet available. While radar with its known deficiencies 
has been helpful in moving traffic, it has substantially increased the duties and 
obligations of both the pilots and the controllers. We subscribe to previous tes- 
timony indicating that radar is not a “cure-all” since it does possess inherent 
deficiencies. We have serious doubts that radar by itself will ever become an 
adequate tool for air traffic management. No other system of transportation 
has ever been able to maintain separation except by a self-contained system. 

The main advantage of radar resides in the fact that it permits controllers 
to place more aircraft in a given area of airspace than currently is permitted 
by the time-altitude separation criteria. Procedurewise, this is a sound program 
but only as long as the pictorial presentation to the controller is clear, the area 
is not saturated with aircraft, and human error can be avoided. 

Further, an essential part of the radar system is adequate communication. A 
crystal-clear presentation on the radar scope is useless unless adequate com- 
munication capability exists. A controller is faced with a difficult problem in a 
high-density area when transition becomes necessary from radar to the time- 
altitude (ANC) separation, particularly where direct communication is inter- 
rupted. Not too long ago, this type of communication failure occurred and a 
midair collision was fortunately averted because one flight momentarily ob- 
served the other through a break in the cloud formation. The controller was not 
at fault. His concern doubtless equaled that of the pilots, for he was able to ob- 
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serve the conflict on the radarscope, but could not communicate to the people 
involved. 

We wish it to be understood that our remarks are not in criticism of the con- 
trollers. Our previous testimony before this committee amply outlines the high 
regard this association has for these individuals. We must recognize, however, 
as with airborne equipment, there are limitations within the ground-based sys- 
tem. The experience of the airline pilots in their use of radar is proof of the 
wisdom of the statement to this committee by Mr. David D. Thomas, FAA, Di- 
rector of the Bureau of Air Traffic Management, to which we subscribe whole- 
heartedly. You will remember that Mr. Thomas said: 

“Although surveillance radars are very effective in the control of air traffic, 
certain inherent shortcomings of the equipment prevent continuous tracking by 
the controller of all sizes and types of aircraft under all conditions of weather. 
Neither does the primary radar have features providing rapid, positive identifica- 
tion of targets.” 

While it is acknowledged that current radar has deficiencies and cannot be 
considered a cure-all, it has been indicated that the radar beacon will provide 
continuous tracking of all sizes and types of aircraft under all weather condi- 
tions. This assumes, of course, that all aircraft will be properly equipped with 
such beacons, which is not presently the case, and will not be in the foreseeable 
future. Certainly the radar beacon will be helpful, and if the advantages claimed 
can be realized, we suggest that FAA implement positive separation with the 
aid of this device as soon as possible on routes above 17,000 feet where commer- 
cial turbojet operations are conducted. The airborne and ground-based units 
are now in operation; they are, in fact, presently required for all air carrier 
aircraft operating at 29,000 feet and above within 20 miles each side of the com- 
mercial turbojet approved routes. 

The radar beacon system is utilized to assist the controller using primary 
radar in the approach and departure areas to identify and track aircraft. On 
this point, and with current radar equipment, we have certain reservations. 
Identification is accomplished by portrayal on the radarscope of the airborne 
signal. On the present radarscope, the result is a rather large image repre- 
senting an individual aircraft, and this form of shadow often presents a most 
difficult position interpretation. In this circumstance, a controller must make 
one of two decisions; he can increase the separation from other radar beacon 
targets, or he may request that the airborne unit be shut off. Increasing the 
distance between targets adversely affects the acceptance rate of aircraft at 
the airport; stopping the use of the airborne unit can result in an unnecessary 
series of communications and flight maneuvers which adds to the already 
overburdened communications system and the workload of the parties involved. 
We are hopeful that these deficiencies can and will be overcome. 


VISUAL AIDS 


In addition to improved airborne equipment for the flight crew and better 
tools for controller use, we must consider adequate airport visual aids as part 
of any air traffic system. Reasonable traffic flow capability regardless of 
weather conditions, is a very necessary and desirable goal for both civil and 
military operations. 

We reviewed this subject with the committee in our previous testimony and 
believe our views are clear. We are alarmed that by 1968 only approximately 
half of our commercial airports will be equipped with an instrument landing 
system and standard approach lighting, and these only in one direction, on one 
runway at most airports. In addition, only 838 of these locations are pro- 
gramed for sequenced flashing-light units in combination with approach lights. 

An instrument landing system with standard approach lighting and sequenced 
flashing lights, together with adequate runway identification, provides a satis- 
factory criteria for existing weather minimums; however, any further reduction 
in such minimums will require installation of additional aids, particularly if 
the aircraft to be accommodated are the larger commercial turbojets. 

An important current problem area is to improve the landing area definition 
through additional visual aids. FAA has undertaken a visual aid program at 
their National Aviation Facilities Evaluation Center. Unfortunately, this loca- 
tion does not permit landings of the commercial turbojet aircraft and experience 
has indicated that fundamental to proper evaluation of visual aids is the ability 
to evaluate in the type of aircraft which will use the system. A small aircraft 
does not accurately represent conditions applicable to a larger and faster air- 
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craft during the critical stages of a low weather approach. Evaluations should 
be made at a location where all types of aircraft may be employed under actual 
weather conditions. 

A standardized approach light system is not easily achieved and to be effective 
must be recognized as an international as well as a domestie standard. More 
than 10 years were devoted to establishing the present criteria, during which 
time many lives were lost and aircraft destroyed. The situation at NAFEC 
which precludes evaluation under actual conditions lends itself to a repeat 
performance of the circumstance associated with the initial establishment of 
a standard for approach lights. 

Standardization is a prime requisite of safety and this is especially true with 
the introduction into service of continually higher performance aircraft. There 
is no substitute for evaluation under actual conditions and in this regard, 
we believe that the FAA should take advantage of research already conducted 
experimentally and under actual conditions over many years. Most recently 
the 8th Air Force Strategic Air Command conducted an evaluation of an 
integrated visual approach and landing aid system at Dow Air Force Base. 
Such evaluation was completed on April 4, 1959, and the following conclusion 
was adopted in a final report by headquarters, Eighth Air Force, on June 13, 
1959 : 

“In conclusion, the IVALA System tested represents a major step forward in 
aviation and, in conjunction with existing or planned precision electronic ap- 
proach and landing aids, will meet the essential military requirement for a visual 
approach and landing aids system which car insure operation of military aircraft 
under all visibility conditions.” 

Decisions in this area are urgently needed in view of the immediately contem- 
plated runway construction required to handle high-performance aircraft. Ob- 
viously, the time to install additional runway visual aids, is during this con- 
struction period. Subsequent installation greatly increases the cost, and this 
additional cost then becomes a prime consideration, and eventually dictates a 
compromise solution. Such a series of events should be avoided. 

It is our belief that the installation at Dow Air Force Base which was evalu- 
ated last year should have been accepted at least as an interim FAA standard. 
It is evident that industry subscribes to our position as the airlines are currently 
sponsoring similar installations at New York International Airport. 

Timing is particularly important in this area. We believe maximum atten- 
tion must immediately be directed to establishing such FAA standards before 
more time is lost, more money wasted, and property and lives jeopardized. 


AVIATION METEOROLOGICAL REQUIREMENTS 


Weather conditions have a direct effect on the efficient and safe functioning 
of the air traffic system. Such things as icing, turbulence, accurate measurement 
of ceilings, visibility, wind velocity, and temperature, play an important part in 
dictating pilots’ decisions. Such decisions place an additional burden upon both 
the pilots and the controllers. Our present routings are rigid, our altitude 
assignments regimented, and when weather conditions require deviations, sys- 
tem capacity is greatly taxed. Considerable effort has been made to provide 
improved weather information, but it is still deficient. Many current weather 
problems are traceable to budgetary insufficiency rather than technology. 

Weather having aviation significance must be available, accurately forcast 
and efficiently distributed. When technological advancements bring about satis- 
factory solutions we see no valid reason for further research and development. 
As an example, the runway visual range method for determining visibility on a 
runway has been in use at Newark Airport for almost 4 years and has been a 
CAA/FAA-approved procedure since 1956. Today this feature is utilized at very 
few civil airports (approximately 5). We are of the opinion that this proce- 
dure should rapidly be installed at all commercial airports, as it substantially 
increases safety for the traveling public, and expedites the flow of traffic. Further 
delay in such installations should not be permitted. 


NEAR-MISS AND INCIDENT REPORTING 


During our previous testimony before this committee, we reviewed our belief 
that the Administrator's action in eliminating the pilots reporting of near-misses 
had eliminated one of the best channels for the determination of deficiencies in 
the air traffic control system. For the committee’s information, a near-miss 
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reporting program was conducted by our association among pilots of one airline 
through a recent 15-week period. Near-misses were reported by pilots flying all 
types of aircraft operated by the air carrier. Further, these incidents occurred at 
all altitudes, both near airports and well removed from terminals. Incidents were 
reported both under VFR and IFR conditions. All types of traffic, including air- 
line, military, and private aircraft were involved. There were 105 reported near- 
misses during the 15-week period ; an average of one near-miss every 4.2 days. We 
have every reason to believe that this incident rate is fairly representative of 
the problem existing throughout the industry. We believe that one of the avenues 
whereby present ATC deficiencies can be determined is through this reporting 
medium and we again urge the Administrator to give consideration to some pro- 
cedure whereby this valuable information will be made available to our regulatory 
agency and others. 

The Administrator has stated that the pilot reporting of near-misses was 
discontinued because some pilots would make these reports simply to avoid 
punitive action. Such statement reveals a lack of knowledge on the part of the 
Administrator of the previous procedure utilized; it is also an impractical ap- 
proach to safety problems. The fact is that a pilot report of a near-miss never 
protected him against punitive action, and a review of the previous CAB pro- 
cedure on the subject, will indicate that the pilot did not escape punitive 
proceedings purely as a result of his report. The Administrator should not be- 
come so obsessed with enforcement as to neglect serious air safety problems. 

A near-miss reporting program should be only part of an overall effective 
incident reporting system. Most safety conscious aviation people have recog- 
nized that the key to any effective safety program is the free flow of complete 
and accurate incident reporting. Most safety programs go to great lengths to 
promote such reporting or to avoid any situation which handicap it. Such 
reports from maintenance or flight personnel will often provide the clues which 
taken singly or in combination with other reports may avoid a catastrophe. 

While it is a very serious charge, we must report that the present Adminis- 
trator seems to be completely oblivious to this basic concept. In his preoccupa- 
tion with and unfortunate approach to enforcement problems he has created a 
situation under which incident reporting is greatly handicapped. There is little 
doubt that incidents with possible serious consequences are not reported to 
representatives of the Administrator. Fortunately, some of our organizations 
have been able to compensate in some measure for this deficiency. 


6. The extent of Mr. Holder’s quandary may be understood only by analyzing 
the possible course of action he had at the end of the Hobbs, N. Mex., hearing 
on May 20, 1959. He had 10 days in which to notify the Government of his 
intention to appeal. Following that notification, he was obligated then to sub- 
mit a written brief setting forth the bases of his appeal. The Civil Aeronautics 
Board in Washington, D.C., a months or so later probably would have followed 
their precedent in allowing former heart patients only a qualified license con- 
firming the action by the examiner at the initial hearing. This being an arbi- 
trary interpretation of the old rule in light of the unanimous opinion of the 
attending and examining physicians and the Government’s admission that he 
had completely recovered, Mr. Holder then would have had to bring suit in 
the Federal courts to enjoin the Administrator from imposing an arbitrary 
ruling upon him. With the Government having unlimited funds at its disposal, 
the matter eventually would have reached the U.S. Supreme Court for decision, 
which decision would long since have become moot with the change in regula- 
tions. Mr. Holder then under the new regulations would have to go through 
the same bureaucratic-legal labyrinth again. 

Eventually, somewhere Mr. Holder would have found justice, but by such a 
time his finances would have been greatly depleted and his business lost. The 
only solution was to delay the appeal, which has been done, and work toward 
the cancellation of the new rule. Such cancellation would have assured Mr. 
Holder of a legal battle on merely one front, and, prevailing in it, he would be 
thereafter secure. 


x 








